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TUESDAY, AUGUST 2, 2016
MORNING SESSION

THE COURT: We're here today in the
case of State of Ohioc versus Anthony Novak, 604767,
Pregsent in court ig the Defendant, Anthony Novak, with
his counsel, Mr. Vick. And here representing the State
of Ohio is assistant county prosecutor Mr. Anthony
Miranda.

We're here today on State's motion to allow
video testimony and on the Defendant's motion to
dismigs. I'm going to first proceed on the Defendant's
motion to dismiss. Okay, Mr. Vick, on behalf of the
Defendant.

MR. VICK: Thank YOu. May it please
the Court. Cood morning, Your Honor.

THE COURT: You can stay at the table.
You don't have to be formal.

MR. VICK: Your Honor, thié case was
indicted alleging that Mr. Novak used a computer to
disrupt, interrupt or impair the function of the police.
The use of the computer that's alleged to have committed
that crime was the Defendant creating a Facebook profile

that mimicked the Facebook profile of the Parma Police

Department.

L _
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When he set that Facebook profile up, he
then sent out six, one could call them cohedic; one
could call them asinine; one could call them absurd; one
could give any type of adjective or descriptive term
they want to those Facebook postings.

I think the first one was that the City of
Parma was holding a Pedophile Reform event in a Catholic
church.

The content of those Faceboock postings is
what's going to be important for this Court's
determination as to whether to grant or deny the motion
to dismiss.

I think both sides have done a very good job
briefing this issue. I don't want to recite the lengthy
words, lengthy pages that were contained in the motion
to dismiss and brief in oppogition to the motion to
dismiss. I would just like to clarify, point out a few
things.

The first amendment doesn't just protect
speech. The first amendment also brotects a handful of
other types of behaﬁiorj that's the right to assemble,
the right to protest, the right of free expression and
the right to practice the religién of your choice.

This case just deals with the speech aspect

of it. The difficult part‘for the law is, as this Court
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is well aware, in trying to get text messages admitted
into evidence or trying to get things that are placed
out of line into evidence, that the courts are somewhat
slow to catch up on the evolving technolegical systems
that exist in 20156,

What de you do with text messages, Facebook
brofiles, Instagram snapshots, ton of different avenues
for people to engage in protected speech? There is a
litany of avenues for beople to engage in gpeech that
isn't protected; fighting words, incitement to unlawful
actions, bullying.

But, I think what is important to note is
that this analysis starts in 1997, with the Reno versus
ACLU case. In that case, the Court deemed that speech

that is broadcast over the Internet or speech put in

Facebock or Twitter, is constitutionally protected. Not

only is it constitutionally protected under the first
amendment, it is given the highest level of
/constitutional scrutiny.

There is, as this Court knows, there is
three tiers of constitutional scrutiny; low,
intermediate and strict scrutiny. And, we would submit
to this Court that when the Court analyzes subsection B

of thie statute under which Mr. Novak was charged, that

Lft engage in strict scrutiny analysis. That is what

I N
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Reno held. Reno held on line communicetions and on line
speech, when afforded the highest level of
constitutional protections, are akin to print media;
it's akin to news media; it's akin to reporting.

Your Honor, we would suggest that this case
is remarkably similar, if not identical, to the United
States of America's Supreme Court decision in Houston
versus Hill. In that case, it dealt with words that are
very similar and identical to the words used in this
statute.

The argument there was a person was using
vulgarity and obscene words and speech and phrases to a

police officer. And, they charged that person with

unlawful use of a computer system and other criminal

offenses. And, the Supreme Court of the United States
held that statute was overbroad and the statute was
overbroad because it punished and criminalized
constitutionally protected speech and that speech then
is constitutionally protected under Reno versus ACLU.
From there, the Defendant, Mr. Novak, is
cited to a handful of other cases. All of this deals
with speech and all of‘which the courts have protected
the gpeech and held that the statute's attempting to
criminalize that speech, unconstitutionally, either

because they were overbroad or because they were vague.
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And, there is no real need to go over the
elements or analysis of how this Court is going to hold
the statute is overbroad. It'sg more than well briefed
in the motions.

I would like to take a quick opportunity to
address the State of Ohio's brief in opposition. 1In the
State of Ohio's brief in opposition, they urge this
Court to use the medium or middle standard of
intermediate scrutiny to the O'Brien test, to hold this
statute is constitutional and that it is not overbroad.

The cases, though, I think they're very
important, distinct cases cited by the State of Chio;
City of Erie v Pap's A.M., Rice v Paladin, U.S. v

Barnett, U.S. v Varani, those aren't speech cases.

They're first amendment cases, but they're not speech

cases. They're expréssion cases.

And, expression is given different scrutiny
under the constitutional framework and anélysis than is
speech.

City of Erie v Pap's A.M., that was a strip
club, attempting to hold the statute unconstitutional,
that did not permit women to take all their clothes off.
The argument that was set Fforth by the strip club in
that case was that there was some type of artistic

expression going on in a strip club.
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The Court held the O'Brien test applies.
It's not afforded strict scrutiny and that the statute
was not overbroad and it didn't criminalize protected
speech.

The other cases that were cited, Rice v
Paladin, that dealt with a person that put forth
material, in a written word, to actually entice someone
else to commit murder. U.S. v Varanl dealt with IRS
lawsuits. And, the Barnett case dealt with a
manufacturer of PCP.

Those cases deal with expression. They
don't deal with speech. This case deals with speech
which is absolutely protected under the highest level of
prctections pursuant to Reno v ACLU.

The most important aspect of thege cages isg
that the statute, the general asgembly could have
narrowly tailored this statute only to apply to on line
communication that can be classified as fighting words
or that can be clasgified as, it's someone inciting
someone else to commit unlawful imminent action or any
of the other two ways of speech or manners of speech
that are not protected at all. And, those four are
listed in Mr. Novak's motion to dismiss.

I think the most important aspect in this

holding of the statute unconstitutionally overbroad is
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the notion in the United States Supreme Court that it
provides police officers with complete, unfettered
discretion as to how to apply this and complete,
unfettered discretion as to how to charge someons with
using a computer system to interfere or interrupt with
police actionsr

The statuﬁe is certainly preempted by
physical actions. You ecannot engage in physical actions
OT engage, using a computer, to commit disorderly
conduct. Those typeg of behaviors are covered by other
statutes in the Ohio Reviged Code, which leads to the
conclusion that this statute generally prohibits and
criminalizes speech that isg the speech which isg
protected under the first amendment Pursuant to United
States Supreme Court brecedent, particularly the Houston
v Hill case.

Judge, we would agk when the Court conducts
its analysis and documents have been brought forth
before this Court and the arguments which have been
adequately raised in all of the briefing, that the Court
finds that Mr. Novak engaged in gpeech on the Internet,
that that speech, pursuant to Reno v ACLU, is afforded
the highest level of constitutional protection. And,
when it conducts its strict scrutiny analysis, that the

Court does not find that the government has or ig able
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to put forth a compelling inﬁerest which would soméhow
make it okay for the City of Parma or State of Ohio to
stop people's rights to engage in first amendment
protected speech.

We would ask this Court to find that statute
is uncongtitutional, not the whole statute, just
subsection B of the statute, find that it ig
unconstitutional as it is overbroad. And, we would
submit to this Court that it's also vague because the
words it uses are not sufficient to place a person in
.Mr. Novak's position or a reasonable member of society
on notice as to what types of actions can constitute a
violation of that section.

And then we would ask *this Court to dismisg

this case and dismisgs the indictment against Mr. Novak.

Thank you for your time, Your Honor.

THE COURT: Ckay, thank you. So,
you're saying each of these postings that he made on the
Parma Police Facebook page, none of those are fighting
words or inciting any type of crimes; is thaﬁ you're
saying?

MR. VICK: That is correct, Your
Honor.

THE COURT: Okay. All right.

On behalf of the State.
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MR. MIRANDA: Thank you, Your Honor.

May it please the Court. Anthony Miranda on behalf of
the State.

Mr. Novak is charged with hig conduct in
creating the fake Parma Police Facebook page. I know
the Court has a brief in opposition which we've copied
and pasted. The image is nearly an identical image of
the Parma Police banner at the top of the page.

We believe the evidence will show Mr. Novak
was deleting comments that were highlighting the fact
that the page was fake. and so just in brief reference
to this argument that this was a rarody pége, we think
these facts distinguish this case from those cases, from
Hustler, for example, in which the Supreme Court noted
that there was an actual parocdy disclaimer in the
article at issue in Hustler. So, we think this is not a
protected parody, protected contents,

Additionally, this is not, the statute is
not geared towards contents. We would be here if the
same page had been created and said nomne of the negative
things about police and instead just listed the actual
phone number of the Parma Police. That would have the
same disruptive effect on Parma Police services. They
wouldn't be receiving calls. They would have to expend

law enforcement resourcesg in order to end that
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disruption and it wouldn't implicate any of the content.
It wouldn't result from the contents of the page.

This prosecution is not about what was said
in the comments. TIt's not about whether or not Parma
Police was disparaged, but instead about the effect.
That's why we think that the case on point is the
O'Brien case, those lineg of cases that talk about how
just because some criminal acts committed via speech,
does not mean that it is protected speech.

And, we cite the Paladin case in which the
person made the "How to Commit a Murder" book. That 1ig,
obviously, not protected speech. If you threaten to
kill someone, that's not protected speech. We are
prosecuting you for the noncommunicative effect of your
speech. Or, another way of saying that is, it's not a
content based statute or regulation.

50, that's why we, first of all, don't think
that this is subject to strict gcrutiny. We think it is
subject to lesgser scrutiny. But, we algo think that we
passed scrutiny. Ana, I don't think it can be argued
that the State does not have compelling governmental
interests here in insuring that these gervices are not
interrupted, that police resources are not wasted.

And, we think that it is narrowly tailored

to only criminalize those knowing acts that digrupt
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police services.

And, Mr. Novak is citing this Houston v Hill
case, but the statute in that case dealt with anyone wh§
opposesg police. So, that is obviously a different
scenario becausge it is involving.mere criticism of
police. Our statute is dealing with the effect of the
disruption, the impairment. And, we cite in our brief
the footnote in Hill, footnote 11, that the Court in
Hill recognized that it would be a different_case if
someone wag following an officer in pursuit and speaking
in such way that actually digrupted the pursuit. And in
that case, that would be lawfully prohibited because
that is disrupting the legitimate police function of
pursuing an individual. So, we think that we do satisfy
strict scrutiny.

Additionally, I don't think that those cases
that we cite are making a distinction between expression
and sgpeech. I think they're making a distinction
between content and known content based regulations.

Mr. Novak argueg that there is unfettered
discretion but there has been no showing that the State
has been arbitrarily enforcing the statute. The State
has inherent discretion on charging a crime. I think
there is a real evidentiary burden here upon the State.

It can't be said that this just imposes every innocent
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citizen to the arbitrary discretion of the State.

And then lastly; just with vagueness, I
would say that we cite to this case, State v Smith, in
the brief. The 2nd District has addressed this exact
statute on the question of whether or not the statute is
facially vague. And, they concluded it was not facially
vague through their addressing subsection A instead of
section B.

But, there has been no méaning of difference
between subsection A. Both of them include a knowledge
requirement. Both of them include verbs like interrupt.
Ours includes disrupt. I mean, they're very similar
subsections. So, I think that's the best case on point
in terms of the vagueness discussgion.

And then lastly, as applied, I don't think,
for 21l the reasons we stated in the brief, that any of
these terms are vague, as it is applied to Mr. Novak's
conduct. But, I would also encourage the Court to allow
for the facts at trial to come out before granting a
vagueness as an applied claim, because I think there has
to be some evidentiary showing.

"THE COURT: So, you're gaying that the
content of what was posted isn't relevant, what is
relevant is the fact that there was a Facebook rage made

that was fake to the Parma Police Department. 8o, even
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if it wasg, 1f there were positive comments made, it
still disrupted the Parma Police Department?

MR. MIRANDA: Exactly. I think the sgame
effect could occur even without the negative contents
and we would still be here today because it would still
have caused that disruption.

THE COURT: Ckay. And so, .even if you
looked at the contents of what was posted, is your
argument, you have any argument on that, as to the
contente of what was posted?

MR. MIRANDA: Well, I guess the reason
why I'm making this content based restriction is because
it affects the review, if the Court agrees with the
State it's not a content based regulation, that it
doesn't apply strict scrutiny.

But, if it does, this is conduct and content

mixed, then it would apply strict scrutiny, I think we

would pass that test as well.
THE COURT: Ckay, thank you. Anything
further?
MR. VICK: No, Your Honor, thank you.
THE COURT: All right. 8o, I'm going

to mark 1t heard and submitted.
Now, the State has a motion to allow video

testimony. 1Is there any, I don't know that I've seen
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any brief in opposition filed.

MR. VICK:
that, Your Honor.

THE COURT:

MR. VICK:

THE COURT:

We have no objection to

No objection, okay.
No, Your Honor.

State's motion isg granted.

And then I just received notice of intent to use,

introduce other acts evidence pursuant to 404 (B) .

Did you see that yet?

MR. VICK:

I have net. T would like

a chance to respond in writing to that motion, please.

THE CQURT:

MR. MIRANDA:
State, Your Honor.

MR. VICK:

THE COURT:
negotiations in this cage?

MR. VICK:

THE COURT:
next week for trial.

{Thereupon Court

Okay. Anything further?

Nothing on behalf of the

No, nothing, Your Honor.

Have there been any plea

No.

All right. I'l]l gee you

adjourned. )
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FRIDAY MORNING SESSION, AUGUST 5, 2016 |
THE COURT: We can go on the

record.
We're here today in the case of the
State of Ohio vs. Anthony Novak, case number

604767. Pregent in court is the defendant,

Anthony Novak, with his counsel, Mr. Vick.
And here from the Cuyahoga County Prosecutor's
Office is Asgistant Cuyahoga County
Prosecutor, Mr. Anthony Miranda.

We are here today on the State of
Ohio's motion for the Court to issue a
material witness warrant.

Mr. Miranda.

MR. MIRANDA: Thank you, your
Honor ., |

First chair Assistant Prosecuting
Attorney Anna Woods filed a motion for the
Court to issue a material witness warrant.
She attached to that motion her affidavit
indicating that she believes it is necessary
to this case for us to obtain a material
witness warrant for a repregentative of
Facebook.

Obviously the charge in this cage




10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

Case: 1:17-cv-02148-DAP Doc #: 6-1 Filed: 10/18/17 20 of 320. PagelD #:‘ 1323

20

revolves around the creation of a fake
Facebook account. And we think that a
representative's testimony would be important .
One, to authenticate the records of the fake
page. And two, also to establish whether or
not any information was deleted from that page
which might help us at trial to establish
knowledge.

We've presented the Court with a
proposed order that would, one, find that the

representative is material. And two, would

order their appearance either via video, or if
they choose to appear perscnally, the State
would arrange for the travel costs.

THE COURT: : All right. Mr.
Vick, on behalf of the defendant.

MR. VICK: Thank you. May

it please the Court, your Honorz.

Judge, as this Court has been aware,
we've been trying to streamline a lot of the
witnesses and testimony and evidence in this
case. And I trust that T have enough goodwill
with the Court to know, I don't just take
unreasonable positions or just object just to

object.
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warrant, it's not just, Court grants the

But with this foreign witness

order, witness stands in front of a
videocamera, video is shown to the jury.
First they have to show that it's necesgsary
and material.

With respect to it being necessary
and material, I'was given a proposed entry to
stipulate to the admissibility -- excuge me,
authenticity and admissibility of these
records. I said yes. Okay.

Two days later we're now dangerously
close to this trial, it's getting under a week
of trial, they then tell me -- and you heard
the words used by Mr. Miranda -- whether or
not there is material that has been deleted.

Well, if this material has been
deleted, how do T get my hands on it? I don't
know what it ig. They've never told me if
there's deleted stuff or what there's deleted
stuff. It'g getting dangerougly close to an
expert, an expert on Facebook, and an expert
on how they manage their online acdounts.

And it is dangerously close to an

expert, I have not been given an expert
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report, I didn't have an ability to determine
1f stuff was deleted, whether it'g material,
what was deleted, or whether to hire my own
computer forensic analyst expert in this casge.
With respect to the Procedure for
this thing, again, we've already offered to
admit or stipulate to the authenticity and

admissibility. 1It's not just this Court cuts

an order. Okay. Once this Court cuts an
order it has to go to -- excuse me if I'm
wrong -- I think it's San Mateo County in

California. Okay.

That Court just doesn't grant this.
The Court has to do haul this witness into
court, schedule a hearing, okay, to determine
whether they think that the witness is
necessary and material. It's not a quick
'process. It's not a painless process for
these people out there. There's multiple
courts that are going to get involved with
thig.

So we would argue based upon what we
have stated that it's not neceggary, and it's
not material, because we've offered to

stipulate to these records. And to the extent
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that there is stuff in there that's been

deleted, the fact that it's been deleted meang

I don't have it,

THE COURT: Well, let me ask
this.

SO what is the need to have a
representative if he's going to stipulate to
the records?

MR. MIRANDA: S50, the argument
is that there are posts that are in the
Facebook records which have been disclosed in
discovery, which we argue was deleted but
still is within the Facebook records, becausé
we believe Facebook retains deleted
information for a period of time, 30 days.

THE COURT: So Mr. Vick has
seen that?

MR. MIRANDA: Correct. There
is not information that has not been
disclosed.

In addition to that, Mr. Vick has in
discovery a text message Mr. Novak gent
representing that he had been deleting
comments which were calling attention to the

fact that the Facebook page was fake. So we
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anticipate a Facebook representative isg
necessary to establish that even though these
comments are in the records, that doesn't mean
they weren't deleted.

And I don't think that's an expert
opinion. We're jﬁst asking for someone to
testify as to how Facebook works. And if Mr.
Vick's prepared to stipulate to that today,
there is no need for the material witness
warrant, I would égree.

Secondly, I would say that it's true
that San Mateo would have to have a hearing
under the normal course of how things work
under this material witness statute. But T
talked to the San Mateo County, they indicated
that Facebook does not require that step, that
they will just honor material witness warrants
issued directly from out of -- directly from
foreign states, essentially, without that
additional step.

So really we're just here to
determine whether or not this is material to
the case. I think it is material to the case
because it's going to establish whether or not

Mr. Novak was knowingly deleting information
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and purposely presenting the rage to be the
official Parma Police page.

THE COURT: SO are you
willing to stipulate to what he has indicated?
MR. VICK: To the
authenticity and admissibility of these

records, yes.

THE COURT: But also that
thefe were posts that were posted that you
obviously have the records for to sece.

MR. VICK: Okay .

THE COURT: And that they
were then deleted.

I believe he is gaying that if you're
willing to stipulate to that, that he wouldn't
need a representative.

MR. VICK: If I knew what

posts were deleted, then we can take a look at

them and stipulate that, vyesg, they were
deleted.

I mean, how many are we talking
about?

MR. MIRANDA: Well, we don't
know the answer to that.

MR. VICK: There's my
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problem.

THE COURT: Why don't you
know the answer?

MR. MIRANDA: Because, if
we're correct under how Facebook works, the
records we have contain even deleted posts.
So, I don't know that we can determine which
ones were deleted or which ones weren't .

We're asking that we be allowed to
call a representative to testify to the fact
that merely because the post is in the records
does not mean it wasn't deleted. |

THE COURT: S50 you don't
have any evidence that you've not turned over
to Mr. Vick, right?

Is it a matter of interpreting what

those records are that you have?

MR. MIRANDA: Correct.
THE COURT: Okay.
MR VICK: I disagree. I

disagree, becausge they're getting into, we
have complete Facebook records, but now
they're saying that there may be records that
have been deleted, but they can't point to

those records. So there may be nothing.
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THE COURT: I don't think
that's what he's saying. |

MR. MIRANDA: Right.

MR. VICK: That's exactly
what he's saying.

MR. MIRANDA: No, I'm saying a
post may be deleted from the Facebook page,
but still appear in the printout of Facebook
records. So a viewer at the time the incident
occcurred would not see that comment any
longer. But it is going to show up in the
Facebook records we introduce.

MR. VICK: I would
stipulate to that.

THE COURT: It sounds to me
like you -- the records that you have, have
all of the posts in them, there is no other
posts out there, but what the issue ig, that
some of those posts that you have were
deleted, and that's what the representative
would testify to.

Is that what you're saying?

MR. MIRANDA: Yes.

THE COURT: There aren't any

posts out there that he's not seen, right?
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MR. MIRANDA.: That's my
understanding, corréct.

And so just, if the stipulation can
be c¢lear, Mr. Novak will stipulate that
deleted items will gtill -- will still be
represented in Facebook records for up to 30
davys.

MR. VICK: For the record,
I don't want this to act as a waiver of
attorney/client privilege, I'm just putting
consent of my client on the record because it
does affect substantive rights and
stipulations.

I have no problem stipulating to
that.

THE COURT: Why don't you
write out though what the stipulation would be
so that we don't have any misunderstanding.

MR. MIRANDA: Okay.

THE COURT: Or, you know, it
gets to be next Wednesday, and their witness
isn't here because you agreed to stipulate,
but your understanding of the stipulation is
not the same as his understanding.

So, maybe what you need to do isg sit
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1 | down and write out what you'are going to

2 | stipulate to, so that that's clear.

3 Because it sounds to me that you'll

4 | stipulate, and then when you introduce your

5 | records, the stipulation would be something to
6 | the effect that there have been posts that are
7 | deleted.

8 But would you be able to identify

9 | those postg?

10 MR. MIRANDA : I don't think

11 | there is any way to idéntify those posts.

12 THE COURT: Even the

13 | Facebook representative, could that person

14 | identify the posts?

15 MR. MIRANDA: I would be

16 | speculating, but I don't think SO.

17 THE CQURT: Okay. 8o, the
18 | fact of the matter ig, though, that posts were
19 | deleted, correct?

20 Is that what you're saying?

21 MR. MIRANDA: That's our

22 | understanding basged upon text messages that

23 | were sent from Mr. Novak.

24 THE COQURT: Okay. So maybe

25 | what you can do then is sit down and formulate

L
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what you want the stipulation to be, so that
there is no misunderstanding regarding this
deletion of posts and whatever else might be
included in your stipulation.

MR. MIRANDA: The State isg
happy to work out the language with opposing
counsel.

MR. VICK: - Mr. Novak is
happy to work out language.

THE COURT: Okay .

Now since we won't be on the record
again before Wednesday, is there any -- have
there been any plea negotiations in this
matter?

MR. VICK: No.

THE COURT: So the file is
not marked to anything?

MS. WOODS: Your Honor, at
this point -- I'm sorry, Anna Woods, for the

record.

At this point, I have had discussions

with Prosecutor Mc@inty who is the authorized
marker on this file. He ig willing to mark
the file; however, there has been. -- the

request from counsel hasg been for dismisgal,
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which the office is not willing to do.

So the mark is to the indictment as
i1t stands.

THE COURT: Just so we're
clear, the defendant has been indicted in
count one, one -- only one count, right?

MS. WOODS: This is a
one-count indictment, your Honor.

THE COURT: Disrupting
public service, a felény of the fourth degree.

MS. WOODS: That 's correct,-
your Honor.

THE CQURT: So, right now,
there is no plea negotiations; is that
correct, Mr. Vick?

MR. VICK: That's correct,
your Honor, for the reasons we put in our
motion. There is a Supreme Court of the
United States precedent on this issue. This
isn't a crime.

THE COURT: Okay. 8o, all
right, that's all I want to know.

MR. VICK: I'm not
difficult just to be difficult. But T do have

Co represent my client zealously, and I do
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feel he has constitutional rights here that
are being violated.

THE COURT: Okay. Aall
right.

SO then you understand that you've
been indicted under disrupting public service,
a felony of the fourth degree, in violation of
2909.04 (B) . |

Is that right? You understand that,

Mr. Novak?

THE DEFENDANT : Yes.
MR. VICK: Yeg, your Honor.
THE COURT: And so at this

point you are not interested in any plea
bargaining; is that correct?

THE DEFENDANT : Yeg.

THE COURT: Okay. So you
understand that felonies of the fourth degree
carry with them a potential prison sentence of
anywhere from 6 months to 18 months, and a
fine of up to $5,000°7

THE DEFENDANT: Yes.

THE COURT: Okay. All
right. |

So if you two want to just sit down
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and work out some sort of stipulation, and
then if not, let me know then we'll go back on

the record.

MR. VICK: That's fine.

THE COURT: Great. Thank
you.

MR. MIRANDA: Thank you.

MS. WOODS: Thank you, your
Honor.

(Thereupon, a recess was had.)

THE COURT: We're back on
the record in case number of 604767. Present
again in court is the defendant, with his
counsel. And here from the State of Ohio, Mr.
Miranda.

Now the parties have handed to me a
stipulation. Would one of you like to read
it,

MR. VICK: - May I approach,
your Honor?

THE COURT: Sure.

MR. VICK: Thank you.

For the record, the State of Ohio and
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counsel for the defendant with defendant's
knowledge and consent have negotiated and
agreed to the following notice of stipulation:

The State of Ohio and counsel for the
defendant do stipulate and agree that the
records obtained from Facebook are true and
accurate copies of the records kept in the
ordinary courge of business.

The State and counsel for the
defendant do further agree and stipulate that
the records provided are admissible.

The State of Ohio and counsel for the
defendant do stipulate that Facebook maintains
in their records deleted comments and posts
for a period of time after deletion.

There are two signature lines under
this document, one with my name, Gary Vick,
Jr., and bar number. I have signed that and
that is my signature.

There is also another one for first
chalr Anna Woods, second chair Anthony
Miranda. Anna Woods signed that, and both
myself and Attorney Miranda were here and

witnessed her signature on there.

Is that correct?
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MR. MIRANDA: That's correct,
your Honor. |

MR. VICK: Your Honor, we
would propose that the Court accept this
jointly negotiated notice of stipulation and
stipulation to help with trial.

THE COURT: All right. So
now as a result of this stipulation, now the
parties agree that the State of Ohio's motion
for Court to issue a material witness warrant
is no longer necessary?

MR. MIRANDA: Yeg. The State
would withdraw the motion or the Court can
deny that motion.

THE COURT: T'1l just mark
it as withdrawn.

MR. VICK: Of course, no
objection.

THE COURT: _ Now, based on
that stipulation, though, there will be no
issue regarding the State questioning
representatives from the police department --
and I don't know all the facts of this case,
but just the little bit that I do know there

is no issue with the State then questioning
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the representative from the police department
who read or saw these posts, right?

You don't have any objection to that?

MR. VICK: No.
THE COURT: Right?
MR. MIRANDA: That's my

understanding, correct.

THE COURT: All right. 8o
just so we don't have any issues.

MR. VICK: I would never
backdoor the Court like that.

THE COURT: Not backdooring
me, just to avoid any objections and, you
know, what questions are permitted or not.

Obviously there may be objectiong to
some of the questions that are asked, and T
can't anticipate that because that's for the
trial. So those would be dealt with at the
time.

But just so wé understand, you will
not have a representative from Facebook, and
you're agreeing to the authenticity of those
records, so there'shouldn't be any issue with
someone from the police department testifying

as to what's in thoge entries.
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MR. VICK: Correct.
THE COURT: Is that correct?
MR. VICK: | That is correct.

Yeah, it's a Facebook page. We've
got postings and 5,000 pages of comments.

THE COURT;: Correct.

MR. VICK: Of course based
upeon this I would not make a hearsay objection
to those comments. But, if they try to start
speculating or putting things out there basged
upon this or making leaps of faith, I do
reserve the right to challenge that.

But on hearsay objection, based upon
the written words in the documents, of course
not. The documents are what théy are. They
would speak for themselves. The detective can
testify to them, that he has knowledge that
one was deleted.

He can say, post five on page 2,485

was deleted on such and such a date. No

problem.
THE COURT: Qkay.
MR. VICK: Of course.
THE COURT: So anything else

that you would like to place on the record?
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MR. MIRANDA: Nothing on
behalf of the State, your Honor.

THE COURT: And I'm not
saying there shouldn't be objectiong. I mean,
obviously there could be. T don't know what
questions will be asked and what manner they
will be asked. So there may be objections
| based on that, and those we'll deal with at
the time of trial.

But just so we're clear about there
not being a representative, and that the
police officer will be testifying to what the

posts are, and you're not objecting to that?

MR. VICK: That's correct.
THE COURT: Okay.
MR. VICK: One other

housekeeping matter.

Normally when I've dealt with this in
the past -- I don't know what the Court's
preference is -- we usually send these back as
joint exhibits. We would ask it be sent back
as a joint exhibit.

MR. MIRANDA: No objection.

4THE COURT: I don't have an

issue with that. That you two can work out.
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MR. VICK: Correct.

THE COURT: All right. 8o I
intend to start Wednesday at 9:00 o'clock.

All right.

MR. VICK: Very good.

THE COURT: Okay, thanks
everyone.

MR. VICK: Thanks, Judge.

MR. MIRANDA: Thank you, your
Honor.

(Thereupon, Court was adjourned.)
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WEDNESDAY MORNING SESSION, AUGUST 10th, 2016

THE COURT: Okay. We are here today in the
case of State of Ohio versus Anthony Novak, Case
No. 604767. Present in court today is the
Defendant, Anthony Novak, with hisg counsel Mr. Vick.
And also present in court isg --

MR. VICK: Ed Proctor.

THE COURT: ~-- Mr. Proctor, representing the
Defendant. Representing the State of Chio is
Assistant County Prosecutor Miss Anna Woods and
Mr. Anthony Miranda.

| This case is set for trial today. Are you
prepared to go forward with trial today?

MS. WOODS: Yes, Your Honor, the State is
prepared té go forward with trial today.

THE COURT: And representing the Defendant?

MR. VICK: Gary Vick for the Defendant. We
are, Your Honor.

TEE COURT: Okay. So there héve been some
motions that have already been ruled on. Now,
regarding the notice of intent to introduce other
actes evidence pursuant to 404 (B), okay, on behalf of
the State.

MS. WOODS: Thank you, Your Honor. The State

is seeking to intrcduce a prior criminal conviction

Official Court Reporters
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of the Defendant, in which it was a robbery case.

In that case it was a shoplifting event; however,
upon the shoplifting and being stopped by the
off-duty officer, who was in full uniform working at
a secondary employment, he began to agsault the
police officer. The assault was perpetuated by

Mr. Novak on the officer, and it didn't Just go on
for a minute or two, this was a prolonged assault,
including a fight over a gun, Your Honor.

Case law permits 404 (B) evidence to be
admitted for motive, bias, not to go to the event,
this is an old case, it's still within the time
frame of a felony conviction, and it would allow the
State to show that this Defendant has =z bias against
cops, and which would relaté back to the Facebook
case that is before the Court now.

So for that reason, You Honor, and the
reasons more fﬁlly set forth in the motion, the
State would request the admigsion of the priocr
conviction for 404 (B) evidence.

THE COURT: Okay, Mr. Vick.

MR, VICK: Thank vyou, Your Honor. In
opposition to the notice of intent to use 404 (B)

evidence, that robbery conviction is almost nine

years ago, it's almost stale, but more importantly,

Official Court Reporters



10

11

12

13

14

15

16

17

18

12

20

21

22

23

24

25

Case: 1:17-cv-02148-DAP Doc #: 6-1 Filed: 10/18/17 42 of 320. PagelD #: 1345

42

Your Honor, he was convictea of -- he pled guilty to
robbery. There's no plea to anything with respect
to the gun, there's no plea to anything with respect
to the assault on an officer, or any types of
further crimes. So you're limited to the fobbery
case. But I think the evidence rule is very careful
to say, and the cases we cited are very careful to
say that it is character evidence, and they're using
it to assassinate his character because he created a
Facebook page. That's what this case is all about.
It's a Facebook page.

The evidence, if that comes in, all it's
geing to do ig prejudice the jury and they're going
to convict him just because of that. He's not going
to get a fair trial. There's enough Constitutional
issues floating around this case with respect to the
First Amendment and his right to do what he did. T
don't think we need to confuse_the issues or set up
any more appellate issues than already potentially
exist if we lose this case.

Motive i1s mever an element of the crime.
Assault is not an element of this crime. Bias
against police is not an element of this crimef His
intent against the police is not an element in this

crime. The elements of this crime is that he

Official Court Reporters
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intended to use a computer system to intend to
disrupt or impair or interfere with the operations
of the police.

And kind of looking at the cases I cited in
our opposition to that, those are cases where
someone was on trial, gay, for gross sexual
imposition or a sex crime against anybody, and what
they did is they used 404 (B) other acts evidence of
other instances either where the guy downloaded
child porn or the guy had committed a previous gross
sexual imposition against another person or a
previous sex crime against another person.

And the distinction here is that they want to
use this in their case in chief. This isn't with
regspect to if Anthony decides to take the stand,
whether they can impeach him with just the
conviction and nothing more. They want to cloud the
record with all of these other facts, something that
happened when he was 18 vyears old. And we would
submit that all that's going to do and all that's
going to serve to do is confuse the jury and make
them convict him based upon what he did eight or
nine years ago. And we would ask this Court to deny
their intention to use other acts evidence.

And then kind of for the same argument, not

Official Court Reporters
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to take up too much time, we would also, under
Evidence Rule 609, if Antheny does decide to take
the stand, we would ask this Court to hold in limine
that that prior conviction does not come in *to
impeach his credibility, because what the Court has
to do ig it has to state that he dees have a prior
conviction, and under 609(A) (2), the Court has to
determine in our case in chief, if he doés take the
stand, that the probative value of that evidence 1is
not outweighed by the danger to confuse, mislead, or
prejudice the jury.

THE COURT: All right. 8o regarding -- is
there anything further regarding the State's notice
tc use 404 (B) evidence?

MS. WOODS: ©Nothing as it relateg to the
404 (B) , but to the motion in limine. |

THE COURT: Okay.

MS. WOODS: TIf you want us to addfess that as
well, because the issues are kind of intertwined.

THE COURT: All right. So regarding the
State's notice of intent to introduce other acts
evidence, that is denied.

Now, regarding the motion in limine, you
would like to argue that?

You've argued it already.

Official Court Reporters
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MR. VICK: Yeah. Yeah. I don't want to
repeat myself, Judge.

MS. WOODS&: Your Honor, thig isg a criminal
conviction and, ves, this is a double-edged sword
for the Defendant, but it is a criminal conviction,
a felony, and it is a choice hg would have to weigh
that the State could get into his prior criminal
conviction if he chooses to take the stand.

This has been a test that is used on all
witnesses 1f they have a criminal conviction,
regardless if they are for the State or for the
Defendant. This is why it's turned over in
discovery early on.

This Court has had victims come in with
criminal histories, and it would go to the
truthfulness of the Defendant the same way that it
would go towards the truthfulness of any of the
State's Qitnesses. 609 is clear that it is for the
crimes accusing of dighonesty of the accused.
Robbery is a -- although it is an assault of
violence, it is also an offence of dishonesty, he
took something from the store, and the assault
portion of the robbery was on a police officer.

THE COURT: And it's within ten years,

correct?

Official Court Reporters
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MS. WOODS: It is within ten yvears, Your
Honor.

MR. VICK: It is.

MS. WOODS: It was a 2007 case, I believe, of
which he pled in léte 2007. So it was a nine-year-
old convietion. It ig within the time frame.

THE COURT: So your motion in limine isg
denied.

MR. VICK: Thank you, Your Honor.

THE COURT: So your notice of intent to use
other acts evidence is denied. Your motion in
limine is denied.

Now, obvicusly, you know, there could be
testimony from witnesses where doors are opened and
then at that time, then some rulings may be
reconsidered.

MR. VICK: I completely understand that one,
yes.

THE COURT: All right. 8o we are waiting for
our jury.

MR. VICK: CGCreat.

Judge, may I be excused to use the rest foom?

THE COURT: Yes. |

MR. VICK: Thank you.

Official Court Reporters
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{(Thereupon, proceedings were resumed within

the presence of a jury panel as follows:)

THE COURT: COkay. Good morning, 1édies and
gentlemen.

THE JURY PANEL: Good morning.

THE COURT: Welcome to Courtroom 20-B. Now
that we all are gitting in our correct gspots, I am
Judge Maureen Clancy, and I will be presiding over
the proceedings for which you've all been summoned.

You have met my bailiff, Maria, and she is
sitting in for my real bailiff, so that'sg why there
was a little bit of confusion this morning in just
where you're sitting in your spots today.

The first question, in welcoming you to
Common Pleasg Court and welcoming you to my
courtroom, and I always like to ask, is for people
to raise their hands if they were so excited to
receive a jury summons in the mail for jury duty?

THE JURY PANEL: (Indicating.)

THE COURT: Okay. So we have a few.

* ok ok ok ok ok %k % & %

(Thereupon, voir dire commenced, )
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WEDNESDAY AFTERNOON SESSION, AUGUST 10th, 2018
(Thereupon, a jury of 12 plus one
alternate wag duly selected and sworn in.
Proceedings were as follows:)

THE COURT: All right. You may be seated.

Ladies and gentlemen, at this time I'm going
to give you the admonition to a new jury.

Members of the jury, it is important that you
be fair and attentive throughout this trial. vou
are not to discuss this cage amonyg yourselves or
with anyone elge, and You are not permitted to have
anyone discuss it with YOU or in your presence, and
you are not to form any or express any ovinion on
this éase until it is finally submitted to you. You
are not permitted to read or discuss any news media
accounts of this case or research any prior media
accounts of this case.

You are also not.permitted to place anything
on Facebook, Twitter, Snapchat, Instagram, whatever
means that you communicate with the outside world
through social media. And You're not permitted to

conduct any resgearch. You cannot research anything

that you hear about in this courtroom whatsoever.
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Perhaps most difficult for you to understand
is that vou may not discuss this case among
yourselves until it is finally submitted to you.
The jury will receive opening statements, evidence,

arguments, and the law in that order, and it would

- be unfair to discuss this case among yourselves

before you receive everything necessary for your
decigion.

You must explain this rule to your family and
friends. When the trial is over, you will be
released from this instruction and at that time you
may discuss the case and your experiences as a
juror, but you are not required to do so. So until
that moment, please control your natural desire to
discuss the case both here and at home. You are not
permitted to talk with the attorneys, parties, or
witnesses during this trial. Likewise, the
participants are not permitted to talk to you. If
anyone should attempt to discuss this case with you,
you must report the incident immediately to the
Court or the bailiff.

And, again, I have already instructed you,
you are not permitted to conduct any investigaticn
or attempt to obtain any additional information on

thig case outside of the courtroom.
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Any violation of these orders may cause a new
trial or may require a penalty for discbedience.
And I will repeat these admonitions to you at each
recess 1n an abbreviated form, and if overlooked,
they apply to your conduct throughout the trial.

In the event that you experience a personal
problem, you should explain the matter to the
bailiff. And, again, 1if during this trial you
cannot hear or understand a witness or a lawyer,
please indicate -- please let us know.

Also, you are not permitted to take any
notes. You are not permitted to ask any gquestions.
And even though we have a court reporter, you are
not permitted to have any of the trial transcrip:
read back to you. All right?

Okay. So at this time we will start with
opening statements.

All right. On behalf of the State.

MS. WCODS: Thank you, Your Honor.

OPENING STATEMENT ON BEHALF OF THE STATE OF OHIO
MS. WOODS: May it please the Court. Ladies
and gentlemen of the jury, thank you for your
attention so far. 1It's been a long process to get

here with a lot of boring gquestions and things that

Official Court Reporters



i0

11

i2

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 1:17-cv-02148-DAP Doc #: 6-1 Filed: 10/18/17 51 of 320. PagelD #: 1354

51

might not geem relevant, but your attention is
greatly appreciated.

Ladies and gentlemen, the State is accusing
Anthony Novak of creating a fake Facebook page.

That Facebook page was titled "The City of Parma
Police Department." And you will hear from several
pecple that this website went up, this Facebook page
went up and it created disruption in the city.
Several residents saw posts about homeless having to
be evacuated from the city, or if you fed the
homeless you'd be punished by 60 days in jail. New
laws were created, new programs were created when
they weren't posted by the City of Parma.

The City of Parma had to assign a detective
and resources were spent trying to find out who was
posting on a fake page that was confusing the
public.

Ladies and gentlemen, after you hear all of
the evidence in this case, you will be able to find
that the Defendant created the fake Facebook page
with the intention to confuse the public and disrupt
Parma Police's ability to do their job.

Thank you, Your Honor.

THE COURT: Oh, thank YOu..

All right. On behalf of the Defendant.
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MR. VICK: Thank you, Your Honor.
OPENING STATEMENT ON BEHALF OF THE DEFENDANT

MR. VICK: TIt's not what the evidence will
show, but what the evidence won't show in this case.

Ladies and gentlemen, again, Gary Vick, on
behalf of Anthony Novak. And we, too, would like to
thank you. Thank you for sitting here and being
attentive and listening to our story. Okay.

And, again, I want to reiterate, it's not
what the evidence will show, but it's going to be
what the evidence is not geing to show. Okay.

This is a case about a fake Facebook page.
Big shock, now that you've heard it, right, we'wve
been talking about it for four hours.

Back on March lst and 2nd, Anthony created a
fake Facebook page. He was sitting at the bus stop
waiting to go home from work. He doesnit drive. He
pulled his cell phone out and made a fake Facebook
page. He pretended to be the Parma Police
Department. Okay. He used a photograph from the
Parma Police Department's Facebook page. The pages
were not identical. And the evidence is going to
show that there were very subtle differences between

the two pages.
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The evidence ig also going to show that this
Fécebook page was geared towards and meant for his
small circle of friends. OCkay. Once the page was
created, he linked it to his personal Facebook page.
All of his goofy friends, Loock at what I did.

What I want to talk to you about is the posts
that Anthony put on there, because you heard about
one of them, that Anthony allegedly created a fake
law. Okay. The first post was a post that it was
now unlawful in the City of Parma to feed the
homeless or to give the homeless shelter. The post
went on to say that anyone who was found giving the
hoﬁeless shelter or feeding the homeless would be
sent to jail for 60 days, and then it said, BRe
adviged.

That post then was up for a few hours, and a
second post went up. The second post was -- and
there's six of them, so bear with me. The evidencé
is going to show that one of the next posts that
went up was that the City of Parma was conducting a
civil service exam for people that wanted to be
police officers. One of the tests was going to be a
hearing test, it was oniy 15 minutes long, and if
you passed the test, you were a cop.

Ckay. Post number three, and this is where
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it may get a little offensive. The evidence is
going to show that, thanks to Anthony, the City of
Parma would now be hosting a pedophile reform event
at a Catholic church. The pest went on to saylthat
all the pedophiles can come and the Parma Police
will give them a little test, and they're going to
focus on 'no means no, ' and once you pass the test,
you're no longer a pedophile, welcome to the police
force.

The next post that went up is going to be a
post where Anthony said that the Parma Police
Departmeﬁt were giving all teenage girls, with no
parental permission needed, free abortions out of
the back of a wvan.

One of the next posts was a picture of an
armed robbery occurring in Parma - - comedy is
offensive to some, it's 3z personal choice -- with an
African American woman standing in front of a store.
And the post will -- the evidence will show that the
post said, We forgot to tell you that the Speedway,
Or the Subway was robbed. Don't worry about that.
There was an African American woman loitering,
that's who we want.

Those were the posts that went up on the fake

Facebook page. That's what the evidence will show.gJ
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Okay. The evidence ig also going to show that
Anthony 1s not a sportsman. Anthony is not a chess
player. Anthony is not a classically trained
intellectual. Okay. Anthony has a job, and he
makes fake Facebook pages. That's what he enjoys
doing. That's how he has fun.

What the evidence ig never going to show ig
that Anthony had any intention to disrupt anything.
None. And what the evidence is not going to show ig
that anything was disrupted.

On March 2nd, Anthony is texting back and
forth with his friends. And Anthony catches wind
that, oh-oh, I'm on the news. And apparently he
catches wind that the Parma Police Department issued
a statement on their website that there's this fake
website going around and everyone should ignore it.
And he put it on the fake Facebook page.

The evidence is also going to show that the
page was taken down. Anthony took it down. Okay.
The joke was getting out of hand. Okay. People
were taking this absurd Facebook page seriously, and
he tock it down.

As a result of the fake Facebook page with
the six absurd posts that were up, the evidence is

going to show that the City of Parma Police took
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great offense at the content of those posts.
Nothing was disrupted. They hated what was in the
posts.

The evidence is also going to show that they
arrested him, put him in handcuffs, threw him in the
back of the car, for a Facebook page, and took him
to jail. Then they started executing search
warrants, not one, but two. They executed a search
warrant at his house where he and his roommate live.
Okay. This was after they executed a search warrant
to Facebook and Facebook returned about 4,000 rages
of documents, giving them the entire Facebook pages,
but they had to go to the house and take ocut every
single computer.

The evidence is going to show they took out
every single cell phone. The evidence is going to
show they took out every single thumb drive. The
evidence is going to show that they took out any
type of electronic they could get their hands on.
The evidence ig going to show -- oh, I'm sorry. The
Xbox and the Play Station, because those had to go,
too, because there somehow was going to be evidence
of a crime in an Xbox and a Play Station.

The evidence is going to show that in about a

12-hour time period dispatch had to field eleven
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whole calls on this thing. The tétal amount of time.
that it took dispatch to deal with the eleven calls
was under 12 minutes. And I submit to you that
that's what's going to be the disruption, eleven
calls, 12 minutes, in 12 hours for dispatch to deo
what dispatch does.

What you are not going to hear is any
evidence that the posts incited violence; that they
urged anyone to call the police. There's going to
be no evidence that the police's website was hacked,
that their Facebook was hacked, that their security
systems went down, that anything in the City of
Parma was harmed by either Anthony Novak or his
Facebook page. Nothing. Yet, they want you to find
him guilty that he digrupted public services.

There's a lot at the end of the case that the
evidence is going to show in this case, and, again,
there's a lot that the evidence is not going to
show. And at the end of the day.when the evidence
is all in, we're going to sincerely ask, after
Anthony gets done fighting, that you f£ind him noct
guilty. Thank you.

THE COURT: All right. Thank you.

You may call your first witness.

MS. WOODS: Thank you, Your Honor. The State
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of Chio callg Lieutenant Riley.
| THE COURT: I will swear vyou in.
Thereuporn, the STATE OF OHIO, to
maintain the issues on its part |
to be maintained, called as a
witness, KEVIN RILEY, who, being
first duly sworn, wasg examined
and testified ag follows:

THE COURT: You may have a seat. And just
make gure you speak loudly and clearly and into the
microphone.

THE WITNESS: Yes, ma'anm.

THE COURT: Thank vyou.

Okay, Mr. Miranda.

DIRECT EXAMINATION OF XEVIN RILEY

EY MR. MIRANDA:

Q All right. Can you state your name for the record.
A Kevin Riley, R-i-l-e-y.

Q And where are you employed?

A, Parma Police Department.

0 And how long have you been with Parma?

A I have been with the Parma Police Department for

1.8 vears.

Q. And were you employed before the Parma Police
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Department?
A. Yes.
Q. And how long have you been employed as a police
officer?
A, I've been involved with law enforcement for 27 years.
Q. And what's your current title with the Parma Police
Department?
A, I am currently a lieutenant assigned to the detective
bureau. I am the public information officer and
spokesperson for the police department.
0. So one of your responsibilities as a lieutenant ig to
supervise the detective bureau?
A, That is correct.
0. And how big is that bureau?
A. We have 15 detectives, three supervisors. I supervige
14 -- well, 13 people total.
Q. Okay. And you said you're also -- another hat you wear

is public information officer?

A. That is correct.
Q. And so what do you do as part of that position?
A, As the public information officer, it is my job to

respond to inguiries from the news media, prepare news
releages, put information out to the public through the news
media.

Q. And is there any method of communication that you uge
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to communicate with the public or the news media?

A. We use primarily forms of news release that we send out
via email, we also use a Faceboock page by the Parma Police
Department and a Twitter page as well. |

Q. Okay. So as public information officer you sort of
supervise the use of that Facebook page?

A. That 1s correct.

Q. Are there people within the bureau that also have
access to 1t?

A. Yes. I have -- when I became the public information
officer in July of 2013, there were two detectives already
assigned by the previous administration to be the official
posters, so-to-sgspeak, for the Facebook bage; so when I toock
over that position, I saw no need to make any changes
whatsoever. So I kept the same two detectives on to make
the postings on there. They just have to get authority or
permission from myself before they put something on there.
Q. And who are those detectives?

i It would be Detective Jeff Wells and Detective Amanda
Kaniecki; she spells it K-a-n-i-e-c-k-i.

0. So i1f someone is to use the Parma Facebook Police page,
it would be yourself, Detective Wells or Detective Kaniecki.
A. Correct. If there's a request to put something on the
Facebook page, it would go -- generally, people would either

ask Detective Wells or Detective Kaniecki or myself and then
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they would come to me and say, is it okay if we put this
information on the Facebook page, and I would tell them yes
or-no, and then they would go ahead and put that pcsting on
there.

0. All right. Lieutenant, how do you usge the Parma Police
Facebook page?

A. We use our Facebook page -- we don't really have a
policy on how we exactly use it, but the main purpose for
using it is just to give the public information on wanted
persons, solicit tips,. you know, on say an unsolved robbery,
unsolved homicide, or something like that. We don't really
use it for a lot of other things right now because we're
still -- you know, just because of the manpower issue in our
department, but generally we use it to alert the public, you
know, solicit tips and alert the public when we have

emergencies and things like that.

Q. S50 when you say solicit tips, how might you solicit
information?
A. We also maintain a crime tip line which comes in,

people can call in phone tips, they can also email. So what
will happen is, say we get an armed robbery at a local
business and there's surveillance video, we'll post that on
there and ask the public for help in helping us identify who
that person is, and we'll post a clip of the surveillance

video or photograph of the person, whoever we're looking
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for, and we'll post it on there with a phone number that
they can call and leave a tip.

Q. And do you know, has that resulted in tips before, the
use of that Facebook account?

A. Yes. Yes, it has.

Q. Did there come a time when you were aware of a fake or
imposter Facebook account?

A, Yes, I do.

Q And do you recall when that was?

A It would have been on March 2nd, 2016.

Q. And do you recall how you became aware of it?

A I came into work that morning and I believe my
supervisor came into my office and told me he had received a
phone call from our dispatch center indicating that they
were recelving numerous phone calls from people asking about
information that was posted on our Facebook page that seemed

a little bit controversial and strange.

Q. And, Lieutenant, did you ever view the fake page?
A. T did.
Q. Okay.

MR. MIRANDA: 7Your Honor, may I approach the
witness?
THE COURT: You may.

Q. Showing you what's been marked as State's Exhibit 10,

can you identify that exhibit?
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i This is a side-by-side photograprh of what our real
Facebook_page looks like, and then in the photograph ﬁext to
it here would have been the fake Facebook page that I
cbserved on March 2nd, 2016.
Q. So there are two images in Exhibit 10, one the fake
page and one the real page?
A. That is correct.
Q. And the exhibit that you have in front of vyou, is that
the same exhibit or image that you see in a moment here on
oﬁf large screen?
A. That is correct.
Q. Okay. So can you desgcribe in more detail what's
depicted in this image? What is this a snapshot of?
A, This ig a snapshot of exactly what I'm looking at right
here. The left side would be what our Facebook page looked
like on March 2nd, 2016. It says Parma Police Department,
and it has.our patch, it has an image of our detective's
badge, and it says City of Parma Police Department, it says
Police Station - Government Organization. On the right you
gee an identical image, Parma Police Department, our patch,
a badge, City of Parma Police Department and Community.

I should note, though, that on March 2nd when I
cbserved this originally, what would have been on the right,
the féke Facebook page, actually said The City of Parma

Police Department, because I believe that is what I put in

Cfficial Court Reporters



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 1:17-cv-02148-DAP Doc #: 6-1 Filed: 10/18/17 64 of 320. PagelD #: 1367

64
my first news release that I put-out to the news media that
day.

Q. Just so I can understand, the background image with the

words Parma Police Department, those are similar you're
saying?

A, They look exact.

Q. And the profile picture, those are similar as well?
A, Yes.
Q. Okay. And so you were saying the header of the

Facebook page may have changed since March 2nd on the fake
prage with the deletion --

A That is correct.

Q. Sorry to interrupt.

-- with the deletion of the word "The"?

A Yeg.

Q So the fake page one sgaid The City?

A. That is correct.

Q So other than that -- okay, 50 that's Exhibit 10. And

is the exhibit I have handed you, is that a true and
accurate depiction, with the caveat that the article "Then
had been remcved?

A. Yes.

Q. So you become -- on March 2nd you become aware of this
fake page. What is the concern for Parma Police at that

point?
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A. | At that point, after discussion with my supervisor,
there were several concerns. There were two postings I
recall that had racially inflammatory information on them,
and there were threé other postings on there that had, what
I would consider, socially contentious issues.

My concern at that peint, in viewing these postings
coupled with the fact that dispatch was recelving phone
calls from people asking about this, and some people even
believing some of what was said on there, my concern was
two-£fold. One, I was concerned that we would get either
protesters showing up at the police department and either
causing physical harm, attempting physical harm to the
department, or causing disturbances‘at the police station.
And my second concern wag for the locations that were
specified in two of the postings. One was 7400 Broadview
Road, it's a Giant Eagle in Parma, and the other one was
St. Anthony's of Padua Church on State Road. I was
concerned that people may show up there and cause a
disturbance.

So at that point the priority came to get thig
Facebook page removed and taken down as soon as possible.
Q. So, Lieutenant, I just want to make sure I understand
what vou're saying. Your concern wag with the result of
this fake page,.or was your concern with the criticism

within the fake page of the Parma Police?

!
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A. At that point, not as much as just a public safety
issue and the safety of our officers.
Q. Okay. And you had indicated that you learned at that

time that people were calling in to the Parma Police

Department?
A, Yes,
Q. Okay. So what action did you take upon learning this

information from your supervisors?

A. I contacted Detective Connor, agked him to look into
it, assigned the cage to him, so he would begin
investigating it, and that would involve him, you know,
reaching out to our law department and beginning his
investigation. And then after that, I sent out a génerated
news release. I gent that out to all the major news outlets
here in the greater Cleveland area and waited for responge
from the news media to see if anybody would come out and do
a story on this.

o] So you assigned a detective?

A. That is correct.

Q And what was the purpose of agsigning a detective?

A The purpose of assigning a-detective was to, one,
contact, reach out to Facebook and see if they would remove
this as soon as possible; and secondly, contact the law
department and determine if this was going to be, if they

believed that this would be a criminal act or not.
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Q. Okay. And then you gaid, second, yvou had drafted a
news release?
A, That is correct.
Q. And then you digseminated the news releasge?
A, Yeg, I did.
Q. And then did you do any other further contact with the
media regarding the fake post?
A, That afternoon I was contacted by a reporter from Fox 8

and I did an on-camera interview with them that evening in
reference to the fake Facebook page.
MR. MIRANDA: Can I have a moment, Your
Honozx?

THE COURT: You may.

MR. MIRANDA: Nothing further.
THE COURT: All right. Thank you.
Cross-examination.
MR. VICK: Thank you.
CROSS-EXAMINATICN OF KEVIN RILEY
BY MR. VICK:
Q. Hello, Lieutenant.
A. Hello, sir.
Q. How are vyou?
A. Doing well. How about yourself?
Q. Fine. Thank you.
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Lieutenant, there were differences between the two

websites though, correct?
A. The first time I observed it -- you're talking about
the header right here?
Q. Correct,
AL Yeg, there was a difference.
Q. And it was something with the word "The", right?
a. That's correct.
Q. And this is your official Facebook page picture?
A. Yes, sir.
C. And it saye Police Station - GQovernment Organization,
correct?
A, Yes.
Q. I think, it's real blurry.

And thisg is Anthony's page?
A, Yes, sir.
Q. And his lists Community, correct?
A, Yes,
0. It doesn't list Police Station?
A, That is correct.
Q Or Government Organization?
A Correct.
Q And are you aware there was also something posted on
Anthony's page, the statement, We No Crime?
A, I'm not aware of that, sir.
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Q. Did you review Anthony!'s page?

A, I don't recall that particular thing you just said.
Q. Maybe it would jog your memory if it was We, w-e, No,
n-o, Crime, instead of the proper spelling of the know?

A I'm gorry, I don't recall that.

Q. That's fine. Thanks, Lieutenant.

You stated in your direct examination that you were
concerned for your officers and for really the Giant Eagle

and the St. Anthony Church, right?

A, Yeg, gir.
c. Did you review the eleven digspatch calls that came in?
A, I've ligtened to some of them, but that particular day

we more or less wanted to get the information out to the
news media and to have Detective Connor get in touch with
Facebook to get this page taken down.

Q. And that's great, but that's not respensive to my

question. Did you listen to the dispatch tapes on that day?

A, I listened to some of them, ves.

Q. And you're a trained officer, correct?

A, Yes.

Q. And had grave concern for your officers in these

locations, correct?
A, Yes.
Q. And you're aware that about half of the phone calls

that came in knew that this gite was fake?
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A. Yeg, some of them did know right away that it was fake.
They were advising us that the page was fake.
Q. _Corfect. Because nobody really reasonably thinks that

the police are going to perform abortions in that parking
lot, correct, Lieutenant?
A I would hope =o.
Q. Right, you would hope so.
And nobody really thinks that the police are going
to reform pedophiles at St. Anthony's Church?
A. I'm sorry. Can you repeat your question, please?
(Short interruption, fire alarm went off)
THE CCURT: That's okay.
Q. Nobody really thinks that you guys were refofming
pedophiles in the Cathoiic church, right?
A. Again, you would certainly hope so.
Q. Yeéh, I know.
You understand I have a job to do, I have to
represent my client, right, Lieutenant?
Yes, sir.
And we know each other, right?
Yeg, sir.

A
Q
A
Q. Anybody show up at Giant Eagle?
A Not that I know of.

C

Did anybody show up at the church saying, Hey, I'm a

pedophile, let me take the 'no means no' test and I can

Official Court Reporters




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 1:17-cv-02148-DAP Doc #: 6-1 Filed: 10/18/17 71 of 320. PagelD #: 1374

71

become a police officer?

A, Not that I'm aware of.

Q. Any police officers get hurt because cf the Facebook
page?

A. I don't believe so.

Q. And your internal computer systems were never altered,
correct?

A No.

Q They were always intact, correct?

A, Yes.

Q Functioned appropriately, right?

A Yes.

Q The real Facebook page, there's no allegations that
Anthony hacked that page, is there?

A. I'm sorry, what was that?

Q. Maybe that was a bad qguestion. I'm sorry.

There's no allegations with respect to your Facebook

page that Anthony hacked or went into your Facebook page?

A, I don't believe that our actual Facebook page was
tampered with on that particular day.

0. Right. Anthony didn't put anything on the real page,
right?

A. No.

Q. And you have gecurity systems in the police department,
correct?
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Yes.
Egpecially in the jail?

Yes.

°© » o

Those were always functional during March lst to March

3rd, correct?

A, Yes.

Q. Wag 9-1-1 ever disabied?

A. No.

Q. And Anthony never used his Facebooklpagé to tell

people, Hey, start flooding the police department with
telephone calls, right?
A, I don't believe there's any postings on that fake
Facebook page relative to what you just stated.
Q. Right, not on the fake page. Right,

There were no threats in those posts against any
Parma Police officer, correct?
A. No.
Q. And -- again, I grew up in Parma, okay. So when you
say racially sensitive information, Parma has a history of
being racially insensitive, whether right or wrong, correct?
A, Yés. |
Q. Yeah. And you know, based upon all your training and
experience and education classes, it's not a crime to poke
fun at a police officer, is it?

A No.
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MR. VICK: May I approach, Your Honor?
THE COURT: You may.
MR. VICK: Thank you.
BY MR. VICK:
0. Lieutenant, can you take a moment to look at that
document .
A. Okay.
Q. Is this the prese release you issued?
A, This is the second press release I issued.
Q. I apologize. The gecond press release, right?
A Yes.
Q. This ig the one that you sent out to all the media?
A. This is the one I gent out to all the media after
Mr. Novak was arrested.
Q. And contained within the body of this press release is
that Novak created a fake Facebook rage, correct?
A Yes.
Q. No secret, everybody knows that. And you state that it
was set up in a manner that was similar to the Department's
official Facebook page, correct?
A, That's what I wrote, ves.
Q. Yeah, you don't state that it was identical or exactly
the same as your Facebook page, correct?
A, Correct.
Q. And then you state that after creating the page he
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posted derogatory and inflammatory information that
purported to be from the Parma Police Department; is that
correct?

A, Yes.

Q. And that's really what you thought, right, that's why
you put it in the press release?

A, Yeg.

Q. Okay. When you say derogatory and Inflammatory

information, you're talking about the posts that he wrote,

right?
A, That 1s correct.
Q. And there were -- I want to be correct -- six posts,

but there were ultimately seven posts, because he took one

of yours warning the public about his page and put it on hig

page.
A. Okay.

Q. Right?

A, I believe S0.

Q. Okay. But all of those posts were written words with a

computer, or a cell phone, correct?
A. I'm sorry. Could you --
Q. Strike that. Horrible question.
All of those six posts were placed on his fake
Faceboock page?

A, Yeg.
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0. And they were words, words were used to comprise those
posts, correct?
A.- They were mostly words. I think one of the posts may
have had a picture, some phoﬁographs.
Q. A couple of them?
A. A couple had photographs on them.
0. There were a couple pictures on them.

Can you poiht to me --

MR. VICK: And I apologize for the record. I
handed the Lieutenant what's been previously marked
as Defendant's Exhibit F. And it was a press
release for immediate release on March 25th of 2016.

THE COURT: Okay. You have to talk a little
bit more slowly.

MR. VICK: Thank you.

BY MR. VICK:

Q. Lieutenant, ig this a true and accurate copy of the
press release that you issued?

A, Yes, sir.

Q. And is that press release, is that how it would be kept
in the normal and ordinary course of business in the Parma
Police Department?

A. Yeg, sir.

THE COURT: I'm sorry. Was that Defendant's
Exhibit F?
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MR. VICK: Yes, Your Eonor.
Q. And the date of this is on March 25th, correct,
Lieutenant?
A Yeg, sir.
Q. From the time of March 2nd until March 25th, you had
conversations with Detective Connor, right?
A. I'm sure I did.
Q. And you put Detective Connor on the case; 1g that
correct? |
A, That 1s correct.
Q. Was that your decision?
A. Yes,
Q. And just so we're clear, with the actual'respect of
charging Anthony, that came from the law department though,
correct? |
A, That is correct.
Q. Yeah. [In Defendant's Exhibit F can you point out in
your news release to the media each and every function of
your department that was disrupted?
A. You know, other than attempting to confuse people with
the actual Facebook page that we have in our department and
the fake Facebook page there's nothing elge listed on here.
Q. Are you aware of the gtatute that you indicted him on?-
VA. Yes,
Q. Confusing the public ig not part of that, correct?
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A I would have to look at the statute in front of me. T
don't =--
Q. Fair enough.
i I don't know it verbatim, so -- I'm sorry.
Q. You algo made comment to, I think, Cleveland.com or a
couple other media outlets, verbal comments, are you aware
of that?
A. I spoke with a reporter from Cleveland.com and T gpoke
to Melissa Reid from Channel 8. |
Q. And the same information that you gave them was roughly

the same information in the bressg release that the content
and the information that Anthony posted was inflammatory and
derogatory, correct?

A, Yeg.

C. And you felt that you were cognizant of his First

Amendment right, but you felt he went too far?

A. That's correct, I believe he did.
Q. How many clagses on the First Amendment have you taken?
A In the police academy there's some brief discussions in

there, but nothing formal, nothing like what you would have
had in law school.
Q. Thanks, Lieutenant.

How long ago were you in the police academy?

0. Did you participate in the execution of the search
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warrant?
A. No, sir.
Q Did any protesters show up at the police department?
A I den't believe so.
Q. Didn't shut down a driveway or anything?
A No.

MR. VICK: May I have one moment, Yocur Honor,

please?
THE CCURT: You may.
MR. VICK: Thank you. No further questions,
Your Hondr.

THE COURT: Okay. Thank you.

Redirect.

MR. MIRANDA: Thank you, Your Honor.

REDIRECT EXAMINATION OF KEVIN RILEY

BY MR. MIRANDA:
Q. Lieutenant, if you know, did everyone who called the
Parma Police about this fake page, did everyone know it was
fake?
A, I think some people thought it could have been real.
Q. Okay. 8o -- and you didn't listen to every call,
correct?
4. I didn't listen to each and every call. I listened to

some of them that day.
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Q. And I think I heard you gay to Mr. Vick that

criticizing the police is not a crime; did I understand that

right?
A, Yes.
Q. So you've been an officer for 28 years?

A, Yes, 27 years.

Q. Have you been criticized before?

A. Yes.

Q. Okay. And you haven't arrested people just for
criticizing?

A, No.

Q. But you said that you were worried about this

particular post because it was inflammatory; is that right?
A, Yes.

Q. So why was this post different than just the criticism
you expect as a police officer?

A. Well, there were several posts that we. were worried
about in particular, just because cf the, you know, the
racial sensitivity of -- Mr. Vick mentioned about Parma, and
we didn't want people thinking that this stuff was being put
out by the Parma Police Department, because, like I said, it
loocked like it possibly could have been coming from the
department, as I stated in the news release. And that was
the concern, we just wanted it down. And then we were

concerned for the places where thesge, the two events gaid
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that they were going to be held, one was at a Giant Fagle
and one was at St. Anthony's Church.
Q. Lieutenant, if I am understanding your answer, you
think this is different because thig is being done in the
name of the Parma Police; ig that right?
A. That's correct. T believe that this page was set up to

mimic and impersonate the Parma Police Department's page to
look almost identical to it.
Q. And you were worried because if people thought that it
wag coming from a real page it could lead tolan event
requiring police response?

MR. VICK: Objection, Your Honor.

THE COURT: 1It's overruled.
A. We were worried that people were going to look at this
fake Facebook pagé and confuse it with the real Parma Police
Department Facebook page and either take action against the
police department or take action at the locations where
these events said that they were going to be held.
Q. And why would that be a problem?
A. Well, like I said earlier, two of the postings I felt
were racially inflammatory, and three of the postings I felt
dealt with socially contenticus issues and we were just
concerned for public safety and the safety of our police
department.

Q. Lieutenant, I guegs my question is, why would it be a
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problem that people would gather, say, at Giant Eagle?

A. I think the event at Giant.Eagle was for the fund
raiser or something for teen abortions and, you know, if we
have anti-abortion groups showing up at Giant Eagle or
protesting outside of Giant Eagle, we were just concerned
about the potential for physical harm that could occur or
the potential harm that could happen to our officers because
of these postings. I was concerned that there would be
people that would see that and, yeah, though the majority
may believe that and know that it's fake, there would be
some people that may see that and believe it's real and take
action basedlon that.

MR. MIRANDA: Nothing further, Your Honor.

TEE CCURT: Okay. Thank vyou.

Recross?

MR. VICK: No, nothing further, Your Honor.
Thank vyou.

THE COURT: All right. Detective -- or

Lieutenant, you may step down.

(Thereupon, the witness was excused.)

THE COURT: All right. Will the lawyers

approach for a minute.
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(Thereupon, a discussion was had between

Court and Counsel at sidebar outside the

hearing of the jury and off the record.)

THE COURT: All right. Ladies and gentlemen,
thig will conclude our session for thig evening.

Again, you are not to discuss this case
amongst yourselves. You are not permitted to
discuss it with anyone, or permit anyone to discuss
it in your presence. You are not permitted to form
Or express an opinion on this until it is finally
submitted to you. In addition, you are not
permitted to read any articles br any media accounts
of this case as well. You are not permitted to post
anything on Twitter, Facebook, SnapChat, Instagram,
whatever means that you use to communicate with the
outgide world through social media. And you are not
permitted to conduct any research of your own about
this case. And you are not permitted to read the
newspaper or anything like that. Is that clear?

THE JURY: Yes,.

THE COURT: Okay. All right. So I hope you
have a really great evening tonight. And we are

going to start at 9 o'clock tomorrow. So if I can

have you here reporting to the fourth floor at like
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ten to 9, and I will have you up as close to
9 o'clock as possible.

Now, tomorrow I would like to see if we could
go a little later. Would 5:30 be okay?

THE JURY: Yes.

THE COURT: And I'm anticipating that we may
not be in session on Friday. That's why we can go a
little longer tomorrow, and you may have Friday cff.
I'1l let you know for sure tomorrow. And that means
that we would come back Monday to continue with the
trial. All right?

So just so you sort of know what our schedule
may be. All right. So 5:30 tomorrow would be okay?

THE JURY: Yes.

THE COURT: And raise your hand and let me
know when you need a break. We will be taking a
break in the morning, and we will take a break in
the afterncon, and probably a little sooner than we
did today. All right?

And I do permit you to have any beverages
with you in the courtroom. You may bring those in
with you as well. -All right. I hope you have a
great night, and I will see you tomorrow.

All rise for the jury. You can head on out.

Have a good night.
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(Thereupon, the jury was excused from the
courtroom and the following was held:)
THE COURT: The only issue we need to put on

the record is with regard to cause with the one

juror.

MS. WOODS: That's correct.

THE COURT: Would you like to make your
argument?

MS. WOODS: Thank you, Your Honor. As it
relates to initial Juror No. 11, who was excluded by
a peremptory challenge, the State moved to have her
excused for cause. She was a social media expert
who had done, had worked for Channel 19 and had a
hand in the reporting of the story. She was the one
who designed the layout of the page and then posted
the story. She was familiar with the posts on the
page and had formed an opinion. For that reason the
State asked to have her removed for cauge.

THE COURT: Thank you. Mr. Vick?

MR. VICK: Thank you, Your Honor. The
Defendant, we put forth an argument that upon
adequate questioning she stated that she could be

fair and impartial and unbiased, and that that would
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not affect her ability to sit. Thank you.

THE COURT: Okay. And go my ruling is that
she was not going to be removed for cause, and then
the State exercised their peremptory challenge.
Ckay.

Anything else we need to put on the record?

MR. VICK: DNo.

MS. WOODS: No.

TEE COURT: Okay. Thanks everyone. We will
see you tomorrow.

MR. MIRANDA: Thank vyou.

THE CQOURT: Now, do the lawyers want to just
come up for a second. We're done, Peggy.

(Thereupon, proceedings were
adjourned until 9:00 a.m., on
Thursday, August 11th, 2016, at
which time the following

proceedings were had:)

THURSDAY MORNING SESSION, AUGUST 11th, 2016
THE COURT: Okay.

MS. WOODS: Your'Honor, there's a stipulation
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between the parties that the dispatch calls are
authentic and admissible. The calls were taken by
several dispatchers and they're recorded in the
ordinary course of buginess. Detective Connor
listened to all the calls received and, as noted,
it's signed by all parties.

MR. VICK: That is accurate, Your Honor.

THE COURT: So what you want to do, and IV
will leave it up to you, is you'll notice in the
instructions there's a section for stipulations, so
if you would like to read it into the record prior
to the jury going to deliberate, you may, or if you
want me to read it.

MS. WOODS: I think both parties agree that
it should come from vyou.

MR. VICK: All the instructions are coming
from you.

THE COURT: Well, I'll do it either way. It
doesn't matter to me. So ﬁhat I'll do then is I'11
have my secretary write that stipulation into the
written version.

MS. WCODS: Thé same with the Facebook
records.

THE CCURT: Do you want to read that one in

the record as well?
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ME. WOODS: Yes, Your Henor.

THE COURT: 1Is that one lengthy?

MR. VICK: No, I think it is two paragraphs.

THE COURT: Okay.

MR. VICK: I believe you have the signed
coples as well.

THE COURT: I do.

MR. VICK: Correct.

THE COURT: Why don't we do that one at --
we'll do that.one before we take a break. Okéy.

All right. Let me get them lined up.

MS. WOODS: And I believe that stipulation
was put in the record at the last hearing.

THE COURT: It was. Okay. So we don't have
to put that one on.

(Thereupeon, proceedings were resumed within

the presence of the jury as follows:)

THE COURT: All right. You may be seated.

Good morning, ladies and gentlemen. I hope
you had a really nice evening. And we are ready to
continue with our trial.

On behalf of the State, would you like to

call your next witness, please.
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MS. WOODS: Your Honor, the State calls
Daniel Heinz.
THE COURT: Okay. You can come on up and
raise your right hand.
Thereupon, the STATE OF OHIO, to

further maintain the issues on its
part to be maintained, called as a
witness, DANIEL HEINZ, who, being
first duly sworn, was examined
and testified as follows:

All right. You may have a seat, and juét
make sure that you do speak loudly and clearly and
into the microphomne.

JURCR NO. 6: I know him. Does that affect
this?

THE COURT: Why don't the lawyers approach

for a minute.

(Thereupon, a discussion was had between
Court and Counsel at sidebar outside the
hearing of the jury and off the record.)

THE COURT: You know what, why don't you

approach the bench, the juror, and Miss Peggy, too.
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(Thereupon, a discussion was had between

Court and Counsel at sidebar outside the

hearing of the jury as follows:)

THE COURT: Okay. If you want to come
forward. ©Now, you just indicated you know the
witness?

JUROR NO. 6: Uh-huh.

THE COURT: How do you know him?

JUROR NO. 6: He's my daughter's best
friend's father.

THE COURT: So how much interaction do you
have with him?

JUROR NC. 6: Not a lot.

THE CCURT: Do you sgocialize with him?

JUROR NO. 6: Not really.

THE COQURT: And it's really just vyour
children?

JUROR NO. 6: Yeah, they're both on the same
goftball team. I mean, minor chatting at the game,
but that's about it.

THE COURT: Okay. And will this affect the
way that you assess this case?

JURCR NO. 6: No.

THE COURT: And do you feel that you could
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still be fair and impartial to both the State and
the Defense?

JURQOR NC. 6: Yes.

THE COURT: Now, do you know what he does?

| JUROR NC. &6: Yes.

THE COURT: And what does he do?

JURCR NO. 6: He's a detective.

THE COURT: Does he ever discuss his work
with you?

JUROR NO. 6: No.

THE COURT: And it sounds to me like your
contact with him is minimal?

JUROR NO. 6: Pretty minimal.

THE COURT: So how often ig your daughter
with his daughter?

JUROR NO. 6: Two, three times a week.

THE CQURT: So the daughters are close?

JUROR NO. 6: Yes.

THE COURT: Okay.

JUROR NO. 6: Best ﬁriends.

THE COURT: And how long have they been best
friends?

JUROR NO. 6: Fifteen years, 14 years.

THE COURT: So a 1ong time. But you as the

parents never socialized?
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JUROR NO. 6: The parents are divorced, so I
don't really interact with him. For the past few
vears now she's been staying with him, not with her
mother. |

THE COURT: Oh, I see. She lives with the
dad?

JUROR NO. 6: ©Now. And that's happened in
the past few years mavybe.

THE COURT: And you don't feel in any way his
testimony would have any affect on you and that you
couldn't be fair to both the State and the
Defendant?

JURCR NO. 6: I can be fair.

THE COURT: Okay. And on behalf of the
State?

MS. WOODS: You said your contact with him is
minimal?

JUROR NO. 6: Uh-huh. I said it was just
like at the softball games or for parent events at
school.

I've been to his house, but I just drop my
daughter off and pick her up, I don't interact. If
I do, I just say, Hi, what's going on, that kind of
thing.

MS. WCODS: Do you know which department he
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works for inside the detective bureau?

JUROR NO. 6: No.

MS. WOODS: Did he ever discuss this case
with you?

JUROR NC. 6: No.

THE COURT: And you could be fair to both the
Government and the Defendant?

JUROR NO. 6: Yes.

MS. WOODS: Nothing further.

THE COURT: Mr. Vick?

MR. VICK: I want to say thanks, man, you
didn't have to do that. That action goes a long
way .

Let me just ask you this. If after the Judge
gives you the law you just think that they didn't
prove their case, are you okay if you come back with
a not guilty verdict and, say, you saw hiﬁ at a
sporting event?

JUROR NC. 6: Yeah.

MR. VICK: You don't feel you would have an
obligation to say, I got to see this guy, I don't
want him to think I screwed his case up?

JUROR NC. 6: No.

MR. VICK: That's fine. Nothing more.

THE COURT: Okay. And thank you vexry much
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Q
A
Q
A.
Q
A
Q

for bringing that to our attention. This is how the

system should work.

MR. VICK: Absolutely.

THE COURT: Okay. And you don't feel
uncomfortable?

JUROR NO. 6: It was quite a shock for me.

THE COURT: And you don't feel uncomfortable
at all?

JUROR NOC. 6: No.

THE COURT: Are we okay?

MS. WOODS: All right.

MR. VICK: Yes.

(Thereupon, proceedings were resumed within

the hearing of the jury as follows:)

DIRECT EXAMINATION OF DANIEL HEINZ

BY MR. MIRANDA:

Good morning.

Good morning.

State your name for the record.
Daniel Heinz.

And how do you spell your last name?
H-e-i-n-z.

Where are you employed?
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A City of Parma Police Department.
Q How long have you been with them?
A, Twenty-six years.
Q And were you ever employed with any other police
agencies before them? |
A, No.
Q. What's your title with the Parma Police Department?
A. I am a detective with the narcotics unit.
Q. Okay. 8o as a detective in the narcotics unit, what
are sort of your duties or responsibilities?
A. We investigate all drug complaints and follow up on ali
drug arrests.
Q. How many cases would you say you handle at a given
time?
A. More than I can count. Probably, I would gay that I
have 50 open cases right now.
Q. Okay. Did you ever become aware of a fake Parma Police

Facebook page?

A, Yeg, I did.

0. Do you recall how you became aware?

A, I believe it was a discussion, I'm not sure if it

was in roll call or at some point on March 2nd that somebody
had started a fake Parma Police Facebook page.

Q. And roll call is what?

A, It's where we gather in the morning to get our
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assignments.
Q. S0 you heard it somewhere at the office, at the
department?
A. Correct.
Q Okay. And did you have any role iﬁ that investigation?
A. Yeg, I did.
Q What was your role?
A Once we were made aware that there was a fake page,
of course we all started looking at it, and I began to look
at the page and tried to figure out how it had spread so
quickly. So what I did is I went to the fake page, I
looked at the very first post that was made on that page and
saw that 1t had numerous shares. I went through the shares,
I went down to the first share, which would be the first
person that shared this post, and it returned to a preofile
of Anthony Novak.

| So from that point I went to Anthony Novak's
Facebook page and started reading the comments on his page,
and there was strong indication that if he did not make the
page, he knew who did make the page.
Q. And did you do anything to document the Anthony Novak
page? |
A. Yes, I tock a couple screen shots, and being that
Detective Connor wag assigned to the case, I gave the screen

ghote to him.
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MR. MIRANDA: May I approach, Your Honor?
THE COURT: You may.
Q. Showing vou what's been marked as State's Exhibit 17,
do you recognize that exhibit?
A, Yes.
Q. And can you describe the exhibit?
A. It's a post made by Anthony Novak the morning that this

page, we first were aware of the page saying that, "I'm just

going to say I woke up and feel very satisfied by my actions

right now."

Q. Okay. And is that the screen sghot you described

earlier?
A, Yep. I can't say definitely if I took this screen
sghot. I did share the sdreen shets with Detective Connor.

I don't know if he used my sc¢reen shot or if he took hisg
OWIL.

Q. Okay. Let me ask you this. Ig that the information
you recall observing?

A. Yes, it looks like it is my screen shot.

Q. .So that's a true and accurate description of what you
observed that morning?

A. Correct.

0. And is that exhibit I have showed you consistent with
what's shown on this screen up here?

b, Yeg.
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0. Okay. And canlyou‘just describe again what's that top
post?
A. "I'm just going to say I woke up and feel very
satisfied by my actions right now."
Q. OCkay. And then is there a second post on thig?
A. The second post is I believe the original post that was
made in reference to the Parma Police Department where he
wrote a story about homeless people and shared that, and
that would be the first share of that story.
.Q. So that second post is the sharing of the story that
sort of tipped you off?
A. Correct.
Q. I am showing you what's been marked as State's Exhikbit

11, do you recognize that exhibit?
A I do not. I don't believe I toock this one.
Q Can you take a look at all the rages of that exhibit.
A. No, I do not recall seeing this or taking these shots.
Q Okay. If I can direct you to a specific portioh here.
MR. VICK: Objection, Your Honor.
THE COURT: Overruled. |
MR. VICK: May we approach?
THE COURT: You may.
(Thereupon, a discussion was had between

Court aﬁd Counsel at sidebar outside the
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hearing of the jury and off the record.)
MR. MIRANDA: May I approach, Your Honor?
THE COURT: You may.
BY MR. MIRANDA:
Q. Showing you what's been marked as State's Exhibit 18,
do.you recognize that document?
A. Yes.
Q. And how do you recognize it?
A. It's the one that we went over earlier, where he says
he's very satisfied by his actions right now.
Q. And you personally observed that?
A. Yeg, I did.
Q. Okay. And that's a true and accurate depiction of what

you cbserved?

A Yes.

Q And this version contains comments on it, correct?
A Yeg.

Q This exhibit.

And can you_describe‘what about that document was
important to you?
A. Once again, it's comments over saying he woke up
feeling very satisfied about what he did. And there were
some comments from, I guess, followers and friends of his,

Do you have any food or money or cigarettes and drugs; and
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1 | he regponds, I'm not willing to do time for this guys .

2 | He'll be leaving this city in a body bag.

3 10. And is what you just read, ig that accurately depicted

4 1 on the scréen here?
51 A. Yeg,

61 Q. And so you viewed these posts on Anthony Novak's

7 | personal Facebook page. Why was that relevant to your sort

8 | of investigation?

9 | A, Well, it's relevant to me being that it appears he
10 | knows he did something wrong.
11 MR. VICK: .Objection, Your Honor.
12 THE COURT: That's gustained.

13 | A. And that --

14 | Q. Let me give you a different gquesgtion.

15 MR. VICK: Your Honor, I move to gtrike the
16 responsive portion of that.

17 THE COURT: - Okay, your motion is granted.

18 | BY MR. MIRANDA:
19 | Q.. Based on the information you discovered, what did you

20 | provide to Detective Connor?

21 | A. I provided him with a screen shot.

22 1 Q And why did you provide.him that information?

23 | A. Because the comment about leaving in a body bag.
24 | 0 Okay. |

25 MR. MIRANDA: Can I have a second, Yoqr
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Honor? _T
THE CCURT: You may.
Q. And, Detective, could you just describe the atmosphere
of the office that morning?
A, Once we -~-
MR. VICK: Objection, Your Honor.
THE COURT: Overruled.
A. Once we were made aware of the Facebook Page, I believe

we all stopped what we were doing to take a look at it, and
a couple of us tried to figure out who did it and where it
started, and that's how I came across this.
Q. And are you talking about the whole department or the
bureau?
A. The bureau.
Q. Ckay.
MR. MIRANDA: Nothing further, Your Honor.
THE COURT: Okay. Cregs-examination.

MR. VICK: Thank you, Your Honor.
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CROSS-EXAMINATION OF DANIEL HEINZ
BY MR. VICK:
Q. Good morning, Detective. How are you?
A. Good morning.
Q. You stated con the morning of March 2nd vou were made
aware that there was a fake Facebook page, ccrrect?
A, Yes.
Q. And you viewed the first posting on there about the
homeless, correct?
A. I did.
0. Did you look at the other five postings on there?
A. I don't know if I saw all of them. I did look and see
something about some abortions and things like that. I
don't know if I read every post.
Q. So your job as a detective is to take information in a

cage and fully investigate it, correct?

A, When I am assigned a case, ves.

Q. Correct, when you're assigned td a case. 8o a drug
case, you get assgigned a drug case and you start doing your

investigation, looking at who may have done the crime,

Correct?
A. Correct.
Q. Looking at what substance or what drug is involved in

the crime, correct?

A Sure.
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of that crime, correct?

A Sure.

Q. And you were made aware that there was a fake Facebook
bade, correct?

A, Correct.

Q. Your testimony isg You did not look at the entire
contents of the fake page?

A, As I stated earlier, I wasn't assigned the case and all
I did was just pass an investigative lead on to the -
detective that was assigned to the case.

Q. Okay. 8o you weren't asgigned the case, 8o you had no
official function in the case, correct?

A. I think we all have an official function 1in the case if

it deals with our police department.

Q. But you weren't assigned to the case?
A. No, I wagn't assigned toc it
Q. Thank vyou. Now, you also mentioned that vyou loocked at

posts about the police department offering Leenage abortiong
in the back of a van, correct?
A. I did see a post with some langﬁage like that. I don't
recall exactly what it stated.

Q. Okay. And did You see the post about the pedophile

Lfeform event at a Catholice church?
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a. I believe I did see it.
Q. And you would agree with me that no reasonable police
department would offer a pedophile reform event at a
Catholic church, correct?
A. I would have to agree with that.
Q. And the same thing with the abortion one, right,
Detective? |
A. I don't recall if some people actually believed that
one. I know that there were people that believed that
homeless post.

Q. And that's great, because that wasn't in response to my
question either. .

Did you ever have any knowledge of a police
department offering abortionsg?
A, No.
Q. S0 you knew that this page was fake the minute you.
loocked at it, didn't you?
A. By looking at it visually, it appeared to be the same
és ours. The posts obviously -- the only way you could tell
the difference between me looking at, briefly, ours and thisg
Page were the posts.
Q. Correct. And the content of the posts, correct?
A, Correct.
Q. And that's really what separated or set it apart from

the real Facebook page?
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And the real Facebook bage wasn't altered in any way,

correct?

4 | A, Our department bage?
510. That'g correct .
6 | A, I can't answer that because T really have nothing to de

with it.

Q. That's fair enough. Okay.

The comment on State'sg Exhibit 17, which ig also

10

duplicated on State's 18, 7 am just going to Say I woke up

11 | and feel very satisfied by my actionsg right now, you took

12 | that Bcreen shot and that's what that document gays,

13 COorrect?

14 | A,

Correct .

15
16

17 | correct?

18 His actual Post, no, the comments do, that's correct.

19 The comments do»

20 Yeg,

21 in your opinion, is the comments talking about?

What,

22

The comments, in my opinion, are Tésponses to hig bost

23 | about the homelesg beople and not feeding homeless Pecple

24 | and the commentg obviously had to do with feeding and 11

25 hungry ang food.

Cfficial Court Reporters



Case: 1:17-cv-02148-DAP Doc #: 6-1 Filed: 10/18/17 105 of 320. PagelD #: 1408

10

11

12

13

14

i5

16

17

18

19

20

21

22

23

24

25

105
Q. That's correct, isn't itc? W
This is a joke between Jeremy Orges, Thomas

Weishampel, Anthony Novak, and Ash Cilantro Torres, where
the two posts above that are saying, Hey, I'm hungry, I need
cigarettes, I don't have any money, and Anthony'sg going, I'm
not willing to do time for this; is that what the posts say?
A Well, I don't gee -- Yes.

Q. So you see that's what they say. Aand the first post
about the homeless wag, In the City of Parma you're not
allowed to, the citizens are not allowed to feed the
homeless anymore, and if you do, you're going to do 60 days
in jail, correct?

A Correct,

Q And that is on Anthony Novak's personal Facebook page?
A. Correct.

Q This is not on the fake Facebook page?

piy This is -- no, it's on his personal page.

0 And it's not on the City of Parma's real Facebook page,
correct?

A; No.

Q. And it's not on the City of Parma's real website,
correct?

A, Correct.

0. Thank you.
L_ MR. VICK: I have nothing further, Your
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THE COURT: a1l right. Redirect?

MR. MIRANDA: No redirect, Your Honor.

THE COURT: Okay. You may step down.

(Thereupon, the witness wasg excused. )

THE COURT: vou may call your next Witnesgg.

MS. WooDs. Thank vou, Your Honor, The State

calls ‘Ligg Jerman.

THE COURT: vou can come on up and I'11l swear

YOu in. Raige your right hand, please.

Thereupon, the STATE op OHIC, to

further maintain the issues op

its part to pe maintained, called asg

a4 witness, LIsAa JERMAN,,Who,

being firgt duly sworn, wag examined

and testifieq as follows:

All right. vou may have a seat up in the

witness chair, And just make gure You do speak

loudly and clearly so that Our court reporter can

take down all of your information, Okay?

THE WITNESS: Okay.

THE COURT: Ang your seat is not adjustable,

but your microphone ig.
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THE WITNESS All right,

THE CQURT. Thank you.

DIRECT EXAMINATION OF LIsa JERMAN

BY Mg, WOODS .

Q. Goed morning,

7| A. Good morning,

8 0. For purposes of our jury, could YOUu pleasge identify

9 yourself, ang then for oyur court reporter spell your name .

10 Liea Jerman, and that'g J-e—r—m—a~n.

11 And where are you employed, Migg Jerman?

12 City of Parma .

13

14 Safety forces dispatcher,

15

A
Q
A
Q. And what ig your job title for the City of Parmar
Fiy
o And what doeg Your job entail»

A

16 It entailg many thingsg, answering bhonesg, 9-1-1 ang

17 non~emergency calls, fire and police; answering the radio;

i8 keeping track of where oyr officers are at al] times, and

19 | our medical units,; entering warrants, entering Missing

20

Persons and stolen.vehicles.

21 | Q. Sounds like g Very full-time job?
22 | A Very fuil time, yes.'

23 | 0.

24 ' A

25 10
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chat with Your co-workerg?

A, No time at all.

Q. On a regular weekday during the day, how many people

are working with you?

A Cur minimum is ar five right now. We are in the

brocess of hiring more. We are taking on -- we are g

regional dispatch center now, go -~-

Q. What is g regional dispatch Center?

10

11 So you get calls from all of those cities?

12 Exactly.

13

A
Q. How is the work divided?
iy

14 Well, when we come into work, we are assigned certain

15

Spots; there are a couple call takers, two call takersg at a

16 | time, there'sg going to be g fire dispatcher, there will be 5

17 | Parma Police dispatcher, and there's g Parma Heights and

18 Brooklyn dispatcher, they're on the same band.

19
20
21

22 From Brooklyn?

23

I'm sorry. From Brooklyn.

Q
24 | A, You mean when the phone calls come in?
Q

25 Yed .
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LA, Yeah, phone calls come in, we determine what city it

2 | is, take the call, and that call will be gent Cver to the

3 | digpatcher for dispatch.

4 1 Q. Were you working on March 2nd of thig year?

5A. I don't have that information with me, whether I was or
& | not. |

7
8
9
10 | 0. If T played that call for you, would you be able to
11 identify its
12 I A. ~ Yes.
13| g. I am going to play for You what's now marked as State'g
14 | Exhibit 9-T.
15 MS. Woops: 71¢ ny technology works .
16 I'll bring it up here so you can hear it.
17 - - -

18

(Playing dispatch call - 9-I)

19

20 | BY Mg, WOODS :

21

Q. Do you Teécognize 9-A7 7Tip Sorry. 9-1°%

22 9-17

23 Do you recognize the voices in that?

FiY

Q
24 1 A, In thig?
Q

25 Yesg,
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A, My voice.
Q. Do you recognize your voice in that?
A, Yes. Yes.
Q. S0 you tock this call?
A, Yes.
(Playing dispatch call - 9-T)
Was that the entire call?
A, Yes.

- THE COURT: Could everyone hear that?
A JURCR: No.
A JUROR: No.
MS. WOODS: They will all be replayed later.
THE COURT: Okay.
MS. WOODS: I will get them in later. They
will all come in again with a different witnesé.
THE COURT: Okay.
BY MS. WOODS:
Q. How were.you made aware that this was floating around,
this fake Facebook page was floating around out there?
A, We had -- we had another call taker taking calle that
day, and we're all in the same room, g0 you're hearing
things that are going on about this fake Facebook page, and
pecple are calling in about it.
And one of our dispatchers took a lot of -- you

know, a lot of calls were coming through, so when I took
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that call, I already knew that it was being taken care of.
MS. WOODS: No further questions for this
witnegs, Your Honor.
THE COURT: Okay. Cross-examination?

MR. VICK: Yes. Thank you, Your Honor.

CROSS-EXAMINATION OF LISA JERMAN

BY MR. VICK:
Q. Good morning. How are you?
A. Fine. How are you?

Q. Good. Thank you.

Your job is to take phone calls, right?
Correct.
I apologize. Part of your job?

Part, vyeah.

LR & B

From what you had described to the prosecutor, you have

a very involved job, correct?

A Very.

Q. Very important?

A. Yes.

Q. And entering warrants is probably really important,
correct?

A. Yes, it's part of the job.
Q. Correct. You had said that the department is hiring

more digpatchers?
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A. Yes. We're in the process of training andrhiring, yes._w
0. Is that because vou don't have enough to field the
volume of answering calls, emergency, non-emergency, where
the officers are, handling the warrants, or you just need
additional help?

AL We're taking on another city. Soon we're taking on
Brook Park, so we need more dispatchers.

Q. So the reason for hiring additional ones ig for

Brook Park coming on board?

A.  Brook Park, ves.

Q. And you testified that yvou handled that phone call,
right?

A. Yes.

0 How long was that call?

A. It wasn't very long at all.

Q Ten seconds?

A Yeah. I already knew that the calls were coming in, we

were getting calls already and we were handling them.

Q; And part of your job duties and responsibilities is to
get information out or answer questions to people that call,
correct?

A. Uh~huh.

Q. And people call with pretty absurd things sometimes,

don't they?

A Yes. 4J
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Q Cat in a tree?

A Yes.

Q. Other types of incidents like that?

A Uh-huh.

Q And on the flipside, you have maybe domestic vioclence
victims calling where they're screaming for help?

A. Yes. |

Q. And that probably is really stressful dealing with
those people, right?

Ch, ves.

Trying to keep them calm?

Exactly.

Letting them know help ig on its way?

Yes.

Do you handle 9-1-1 callg as well?

Yes, we do.

o - T o B O = O ?

And you said you answer the phones all the time; isg
that correct?

A, | I mean, if it's my assigned duty for the day, I would
be answering the phones. If we have over -- you know, if
the call takers are busy, you hay pick up a phone call, you
know, if my radic's not busy, you know, we'll just pick up
and answer,

Q. But it's not a function where you answer a call, pick

up, boom, answer another call, hang up, answer another call,
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hang up, answer another call, hang up, I mean, there's time

in between your day where you're not answering calls,

correct?
A, Could be, maybe on radio.
Q. And when you took thisg call, were you prevented from

answering another call?

A, I cannot tell you that for sure.

Q. When you toock this call, were you prevented from
sending an officer's car out toc a victim?

A. I cannot tell you yes or no on that.

Q. So there's no evidence that you were; is that what
you're telling us?

A, I have no idea. That would need to be further
investigated if it was.

Q. And you didn't get any calls from Anthony Novak, did
you?

A, No.

Q. And you're aware that there was a fake Facebook page,
correct?

A, At that point, at the time of that call, yes, T did.
Q Did that fake Facebook page make any calls to you?

A I don't understand your question.

0. Did you receive any calls from the Internet?

A No.

MR. VICK: Thank you, Your Honor.: Nothing
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further.
THE COURT: All right. Thank you. Redirect?
REDIRECT EXAMINATION OF LISA JERMAN

BY MS. WOODS:
Q. You told Mr. Vick that your job isn't to just answer
phoneg, that sometimes you don't get call after call. Are
there times where you get call after call?
A, Certainly, a lot of times.
Q. And when you get calls about the cat in the tree or a
fake Fécebook page, could your time have been spent doing
something better?

MR. VICK: Objection.

THE COURT: Sustained,

MS. WOODS: No further questions, Your Honor.

THE COURT: Okay. Thanks. Recross?

MR. VICK: ©Oh, nothing, Your Honor.

THE COURT: Thank you. You may step down.

(Thereupon, the witnesgs was excuged.)

THE COURT: All right. You may call your
next witness.

M&. WOODS: The State calls Detective Klein.

THE COURT: Ckay. Detective, 1if you would
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come up and I will swear you in.
Thereupon, the STATE OF OHIO, to
further maintain the issues on its
part to be maintained, called as a
witnegs, MICHAEL KLEIN, who,
being first duly sworn, was examined
and testified as follows:

Ckay. You may have a seat. And please just
make sure that you speak loudly and clearly into the
microphone.

THE WITNESS: Yes, ma'am.

THE COURT: Your seat is not adjustable, but
your microphone isg.

MS. WOODS: Your Honor, may I approach so I
can grab those exhibitg?

THE COURT: You may.

MS. WOODS: Thank you.

DIRECT EXAMINATION OF MICHAEL KLEIN

BY MS. WCODS:

Q. Good morning, Detective.
. Good morning.
Q. For purpoges of our jury, could vou please introduce

yourself, and for purposes of our court reporter, please say

your name -- spéll your name and your badge number, rlease.
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A. Detective Michael Klein, that's K-l-e-i-n, badge 743,
with the Parma Police Department.

Q. Detective, you said you're with the Parma Police
Department, where are you with the Parma Police Department?
A. Currently, I'm assioned to the criminal investigation
divigion, which is our detective bureau.

Q. And how long have you been with the detective bureau?
A. Since 1997, so 19 years. |

Q. How long have you been with the police department, with

Parma as a whole?

A. Going on 31 years now.

Q. . Did you have any training to be a police officer or a
detective?

A. During my initiél employment they sent us down to the

08P Academy for the initial certification, so I had the
training through the uniform patrol part of it way back
then. When I gdt into the detective bureau, I received some
specialized training in regards to felony invesgtigations,
interview techniques. And currently I have some training in
regards to some forensic analysis of digital evidence.

Q. What are your daily duties as a detective?

A. My primary duty assignment is case investigation. I
get my own case load of anything from assaults to thefts
that I investigate.

0. Do you assist any other detectives in their
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investigations?

A, Yes. I received some training for some forensic cell
phone, computer, and image work that I assist other
detectives with.

Q. What kind of training is that?

4. Training through several different -- a lot of it is
vendor specific training; like with the cell phone analysis,
the system we use is called Celebrate, so I received
training from them, but then we get a lot of training
through the Ohio Bureau of Criminal Investigations, the FBI,
several other law enforcement type entities that teach
investigators how-to correctly analyze computers, cell

phones and video images.

Q. Are you Parma's defacto in-house computer guy?

A. Computers, cell phones, video images, yeah, pretty much
that stuff.

Q. If a detective in your bureau gets a case with video or

a cell phone that needs extraction, is that something that
you would asgist with?

A, Yes.

Q. Did you assist Detective Connor as it relates to items
relating to Anthony Novak or a fake Facebook page?

Al Yes.

Q. And what did you do?

A Detective Connor presented me with a list of itemsg,
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some cell phones, some computers, some flash memory, even a
couple of game consoles that were seized at the Defendant's
house during a search warrant of the house. Detective
Conner had obtained a search warrant to search those items
for any type of digital evideﬁce related to the case.

Q. And what did you do with those items? We'll start with
the game consoles first.

A, I examined them, I basically took them apart to get to
the memory cores. I ran them through our software, FTK, for
the computer's AccessData product, to analyze them to see if
there were any images, communications, anything related to
the Facebook investigation.

Q. For those that might not knew, you said there's a

memory card in those game consoles. What is usually stored

there?
A. Potentially, as far as game systems go, the most I ever
found on any of those have been -- with a lot of the game

systems you can log online with them and actually

communicate with other people during live playing of games.

It's almoest like, it could be an Internet server basically,

80 you can do a lot of the same stuff you can do on a
computer, with a lot of the newer game consoles.

50 usually I'm looking for any type of
communications, chats, you know, back and forth between

pecple, that type of thing.
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A, Nothing significant or connected with the

Q. And as it relates to this case, did you find anything

in those game consoles?

investigation, no.
Q. If I showed you physical evidence, would you be able to
recognize them?
A, I should, ves.
Q. I'm going to show you what's been marked as State‘s
Exhibit 4.

MS. WOODS: Your Honor, may I approach?

THE COURT: You may.

BY MS. WOODS:

Q. Do you recognize that item, Detective?

A Yes.

0. And how do you recognize that item?

A It's got one of our evidence tags on it that describes

what the contents are, along with the No. 6, which is off,
prdbably off the inventory from the search warrant from the
house, and my name and initials are down here, too, which
indicates when I was done processing the phone.

Q. And when you process a phone, what do you do?

A, I take a lock at it, see what the make ana model of it
is, who the carrier is for it, to determine if my equipment
and software can analyze it, because not all cell phones can

be analyzed.,
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Was thig phone able to be aralyzed?

Oh, ves. Yeah.

Q
A
3 0. And what's the make and model on that phone?
A It's a Samgung Galaxy 85, a vVery popular model.
Q So when you analyze a phone, or analyze a Samsung in
6 | this case, what do you do?
7 A. I have the software interrogate the phone to pull off
8 | anything that's recoverable on the phone. Most of the time
? | it's your contact list, like most people have on their
10 | phone, text messages, phone records, if they're available on
11 | the phone, as far ag who you talked to over the past X
12 | number of davys. Nowadays T get a lot of, very similar to z
13 | computer, 1'11 get all your web surfing history, what sites
14 | you would have accessed through your Internet server on the
15 | phone, Power on, power off, ga bunch of administrative

16 | information.

17 | Q. And once you get thig information, what do you do with
18 | itv?
19 | A. Depending on the investigator and what they!'re

20 requesting off the phone, I analyze the evidence that got

21 ! pulled off of it to see if there'sg anything related to the
22 investigation. If it's & drug case, obviously I'm looking
23 | for anything that shows any type of drug activity, pedophile
24 | stuff on kiddy porn cases. With this it was obviougly a

25 | Facebock igsue, communications referencing Facebook, that
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type of thing.
C. Do you save all of the information that you pull off of
a phone?
A, Correct.
Q. And where do you save it?
A. The primary collection point ig our computer back at

the office that I do all the analyzing on. I always keep
the raw data right there in its original form in case it's
requestéd. What I do for the investigators, because they
can't work with all the raw data I pull off from the
software, I have to provide it to them in a standardized
format that they can scroll through. Most of the time
that's an Excel spreadsheet, because Excel ig real easy to
click through when you're examining a large amount of data.
0. I am going to show you what's been marked ag State's
Exhibit 2, do you-recognize it?

A. Yes, this would have been the end product for my exam
that I would have presented to Detective Connor on the
Samsung Galaxy S5,

Q. With the information that you pull off of the phone --
what kind of information do you pull off?

A. As I stated, whatever data is available on the unit
that the software recognizes and categorized. Primarily,
I'm usually targeting text messages, chat records, images, a

lot of times pictures, videos that are stored on the phones.
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Nowadays, phoneg are basically mini computers, so it can
have a lot of different information on it.
Q. I'm going to show you what's been marked as State's
Exhibit 2-A, do you recognize this document?
‘A. Yes.
Q. And how do you recognize it?
A. It's our standard format, if you print it out of the
Excel spreadsheet that I provide to the investigators.
That's a summary of my processing of an individual unit.
Q. And is that the same processing you did on State's
Exhibit 47
A, This one actually documents the processing of the
Kyocera cell phone, not the Samsung.
Q. How many cell phones did you do a forensic analysis on
in this case?
A, As I recall, there were two cell phones and one like a
tablet, more like a smallish touch screen tablet I worked
on.
Q. As it relates to the Samsung, were you able to pull any
text messageg?
A, Oh, ves.
Q. How many text messages about were you able to pull?
A. If I recall, the end report was something in the 2,000
range.
Q. And in those -- did you read through all of those text
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messageg?

A. Yes.

Q. Was there anything that relates to the creation of a
fake Parma Police Department Facebook page?

A. Yes.

C. At any point during the course of your forensic

analysisg, did you create a separate list of just those text

megsages?
A, Yes.
Q. I'm going to show you what's been marked as State's

Exhibit 2-B, and see if you recognize it.
MS. WOODS: Your Honor, may I approach?

THE COURT: You may.

A, Yes, I recognize it.
Q. And how do you recognize that?
A. It's the text messages I isclated, per your regquest

actually, related to this case off of that phone.
Q. I'm showing you what's up on the Mondopad, is that the

same as State's Exhibit 2-B that is in your hand?

A. Yeg, it is.

Q. And in your view of those text messages, what did you
fing?

A There were numerous conversations or texting between

the Defendant and other persons referencing the Facebook

page, what was going on with it, responses he was getting

Official Court Reporters




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case: 1:17-cv-02148-DAP Doc #: 6-1 Filed: 10/18/17 125 of 320. PagelD #: 1428

125
about the Facebook page, and basically how it was hitting
the news and how famous he was going to be or they were
goling to be.
Q. In thosge messages, Detective -- why don't you give us a

sampling of some of those text mesgsages. And I can zoom in
here so the jury can read that a little better.

Let's start from the oldest one.
i The oldest one I have is from, it iooks like March 2nd,
2016, where someone named Jeremy, it starts with Jeremy
saying, "I hope you don't get shut down, Novak." Novak
obviously referring to the Defendant. And then Novak sends
back to Jeremy, ”Nope it's up and running." And then the
recordsg show that they shared a link to the Fox 8 News
website where they were covering the --

MS. WOODS: Your Honor, may I approach the
witness with a mouse so that he can direct the
screen so that it's matching what he's discussing?

THE COURT: You may.

A. I'm bagically just going to scroll all the way to the
bottom of the screen, which is going to show ug the oldest
one that I'm referring to. Yeah, right here at the bottom.
This is the one that I was first talking about. If you read
thesge columns across, it says "From," and it gives you the
target number, and this information is drawn from the

phone's contact list. I don't know who Jeremy is or if it's
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really a Jeremy, it's just how 1it's recorded in the phone's
contact list.

50 when the software pulls it off, it says that
phone number isg Jeremy, and on the 2nd of March at 9:46 --
"Read" meahs obviously that the holder of the phone accessed’
it and read the text message. And that's where it starts
with, "Novak did you create that Parma Police Department
Facebook page?" And then he gets a second text from Jeremy
right after that that he read that said, "MAYBE I'm just
jumping to conclusions but I wanna say it was you."

Now, a8 you can see with the next one up, this ig
sent to Jeremy's phone at thig date and time. It's sent,
which means someone who's using the Samsung rhone to send a
text to Jeremy, and that says, "Yes hahah and that post has
been shared 203 times hahah. "

And then as you continue reading up, the phone
received a text from Jeremy. Jeremy says, "That's the
funniest thing ever." And then another one that was read on
the phone that says, "You made that page ten years ago?"
Then there was one that was sent to Jeremy's phone from the
Samgung phone that says, "When I woke up the post nad 32000
views about 10 minutes later it had six thousand views
hahah.”

Then Jeremy sends him a text saying, "I'm dying

right now I was like damn I can't believe these police.n
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Then the phone sent out a text saying, "Hahahah.r"

Then it continues on. "aAnd then I was like. ..
NOVAKKK" gets sent to the phone. There's more laughing
about the 8000 views, that the phone sent to Jeremy. Then
they ask, Jeremy sends a text *o the phone, which was read,
and the text says, "How did you differentiate it from the
actual Parma polige page?" And then a second text comes
into the phone, which was read, and that text was from
Jeremy again and it says, "Or did ?ou somehow hack into it."
And then the helder of the phone sends a text to Jeremy, "I
just made a page and gave it the same name and pictures and
shared the post on my wall. It just grew from me sharing it
once hahah."

Then Jeremy sends, "That's awesome." And then
Jeremy sends another one, "You have the best ideas man;"
And then Jeremy sends another one, "Oh my god I'm dying
laughing right now in a silent class room of people taking a
test." Jeremy sends another one, "About the written exams
and shit how minutes should not apply." And then the holder
of the phone tekts to Jeremy, "Hahahah.™

And then another text is sent to Jeremy, "Did

everyone look at you?" Jeremy sends a text back gsaying,
"Yeah 1like why are you laughing." Then Jeremy sends another
text, "People who are sharing it are getting real upset."

And then Jeremy sends another text, "So I sghared it too.n
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And then Jeremy sends ancther text, "And got real upset.®
Then the holder of the phone texts back to Jeremy saying,
"Hahahah." |
Then the holder of the phone gets a text from

gsomeone identified as D:ew with a specific telephone number
that says, "I like someone commented that it's so inhumane
and that other cities are doing it too. Hahah."

MR. VICK: Judge, may we approach?

THE COURT: You may.

(Thereupon, a discussion wag had between

Court and Counsel at sidebar outside the

hearing of the jury and off the record.)

BY MS, WdODS:

Q. Detective, these are -just a small sample of the texts
that were pulled that regarded to this. How many texts over
all were sent or received regarding this fake Facebook bage
that you were able to determine?

A. Well, I don't have an official count on the number of
texts, but there's about ten or eleven pages worth that T
isclated for you.

Q. And when you isolated these text messages, what
criteria were you looking for?

A. In the software you're able to search target words, so
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obviously my target words here were pelice, Facebook, that
type of thing, and that brought me to the locations on the
text records, and then I would have to start reviewling to
see, I still had to follow thg whole line. Like with thesge
texts, there was actually texts in bétween that had nothing
to do with the case, talking about picking up a
brescription, I think there was a family illness. There
were some texts that just had nothing to do with this, so I
eliminated those and just compiled the ones that looked like
they were conversatiocnal, part of the Facebook
investigation.

Q. And in these text messages, in your training and
experience, you didn't change any of the words; this igs
exactly how it appeared on the phone?

A.. Correct. If you examine the raw data that wasg
presented to Detective Connor, all these texts are present
in their exact same context and form, just out of order,.
because I eliminated all the un-involved stuff,

Q. What other actions did you take with the Samsung phone?
A, With the Samsung phone, once I did my exam, I isolated
the pertinent text messages obviously, I went through the
images because I figured somebody who built a web page would
need images to work off of to see if I had anything that
matched up with, you know, a Parma PD patch or something

like that.
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Q. Did you pull any images from the phone that were
responsive to the Facebook page?
A, Not that I recall from the phone itself, no.

MS. WOODS: Your Honor, may I approach?

THE COURT: You may.
Q. Detective, I am handing you what has been marked as
State's Exhibit, we'll start with 5-B, do you recognize
that?
A. Yeah. This would have been the Toshiba laptop that was
submitted for exam.
0. Did you db a forensic exam on that computer?
AL Yes, I did.
Q. I'm also going to show you what's been marked as
State's Exhibit 5-A, do you recognize that?
A This is a second Toghiba laptop submitted for exam.
Q. Are there any markings on these exhibits that indicate
how you're able to identify those?

A. Each one of them has an evidence sticker that describes

what the item is.

Q And are your initials on these as well?

A On the outside packaging I did not initial anywhere.

Q. Did you do a forensic analysis of these two laptops?

A Yeg, I did.

0 And is your forensic analysis of the laptop the same as

if, game as a cell phone, or ig it different?
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A, It's different software, slightly different procedure.
You have to isolate the hard drive and apply a write block
to make sure that your software and computer doesn't
contaminate the target hard drive, but then the software
takes over after that, pulle off the information, and then
you examine it off of what you took off the hard drive.
Q. Did you find -- what did you find as it relates to the
laptops; anything about a fake Facebook page?
A. Yeah, there were images specifically that I took off of
it and provided to Detective Connor that lcok like they
might have been related to the case:
Q. What did you do with those images that you pulled off?
A. I archived them to a disk and provided them to
Detective Connor.

MS. WCODS: Your Honor, may I approach?

THE COURT: You may.
C. I am handing you what has been marked as State's

Exhibit 19, do YOu recognize it?

A, Yeg.
Q. How do you recognize it?
A. It's marked, it's on one of our Parma Police evidence

disks, and it's marked with the case information.
Q.' And what ig that?
A. The case information?

C. What ig the disk of?
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Images from Novak's computer.

b
. Are those images you took from the laptops?
A Yes.
Q I am showing you what's been marked as State's Exhibits
7, 8 and 21.

MS. WOODS: Your Honor, may I approach?

THE COURT: You may.
Q. Take a look at these, Detective, and see if you
recognize those.
A, Yes, I do.
Q. And how do you recognize those?
A. They appear to be the copies of the images that I took
off the computer and provided to Detective Connor.

0. Let's start with Exhibit 7. State's Exhibit No. 7, is

that the same as what is showihg up here on the Mondopad?

AL Yes.
Q. And what is that an image of?
A. It appears to be a screen capture of comments posted on

the Internet from the Facebook page.
Q. And did you create this screen shot or was it already

on the laptop?

A, It was already on the laptop.
Q. And it can't be read -- what are the comments on there?
A. Starting at the top where it's Scarlett Calvert,

comments, "Shame on you parma police. No wonder people are
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turning against police. You need your heads examined."

And then just below that an Allison Virgili says,
"This is a fake page."

And then the same Scarlett Calvert responds, "I sure
hope so. But I went on parma police page and it says the
same . "

Q. Let's turn to State's Exhibit 8. Is this the same up
on the Mondopad that you're holding in your hand?

A. Yes.

Q. And what is that of?

A. Again, a screen shot of a posting from the Facebook
page indicating that the Parma Police are looking for a
subject involved in a robbery.

Q;_ And for purpcses of the record, can you read what that
post says?

A, At the top it's titled, "The City of Parma Police
Department, " and then it says, "We have forgotten to post
that on September 30, 2015 at approximately 10 a.m. the
Parma Subway Sandwich Shop lccated at 5890 Broadview Rd.
wag robbed at knife point. The white male offender got away
with a small amount of money and did not harm the clerk.
Moments after an unrelated African American women was seen
loitering for over 20 minutes in front of the store despite
their no loitering policy. If you have any information

regarding this African American womans whereabouts please
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‘already on the laptop?

contact The City Of Parma Police Department so that she may
be brought to justice. This is the best still photo we have
of the offender. Mentor Police and Middieburg Hts. Police
have reported similar loitering offenses which may be the
same female. The Parma Police Department is seeking
agsistance identifying the individual in the picture.

Please contact Detective Joe Tremble. "

Q. Does a Detective Joe Tremble work for the Parma Police

Department?

A No.

Q. Wag there an armed robbery that you were aware of in
Parma?

A, Not that I'm aware of, no.

Q. And on page 2 of State's Exhibit 8, doeg that match
what you have in your hand?

A. Correct. 1It's the bottom half, which would have
included the pictures from the surveillance video.

0. Were these screen shots that You prepared or were they

A. They were already on the laptop.

Q. I am showing you what's been marked as State's Exhibit
21, is this, what's up on the screen, the same as what is in
your hand?

A. Yes.

Q. Do you recognize it?
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of a homeless population in our city, The Parma Police
Department is pleased to announce that it will be
introducing a new tempérary law that will forbid residence
of Parma from giving ANY HOMELESS person food, money, or
shelter in our city for 90 days. This is in an attempt to
have the homeless population eventually leave our city due
to starvation. Residents caught giving the homeless
population food, shelter, or water will be gentenced to a

minimum of 60 days in jail. You have been warned."

on its books?
A. No, it's not.

Q. Was this ever a law on Parma’'s books, to your

Q. To your knowledge, is that an actual law that Parma has

135
A. Yes.
o. And how do you recognize it?
A. It appears to be one of the screen shots from the
computer that I archived forxr Detective Connor.
Q. Did ycu prepare thisg screen shot or was it already on
the laptop?
A. It was recovered off the laptop.
Q. And what is this a screen ghot of?
A Again, it appears to be a posting from the City of
Parma Police Department Facebook page.
Q. And what doeg this bost, this screen shot post say?
A. Starting at the top it says, "Due to the slow increase
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1 | knowledge? | 41
2 | A. Not for the 31 years that T have been there.
31 Q. Did you do a forensic analysis of any other items?
4 | A, Yes. There were some, asg I recall, USB memory devices,
5 | USB hard drives, that type of thing, a couple flash cards
6 | like from cameras that T examined, but there wasn't anything
7 | pertinent recovered from them that I recall.
81 Q You mentioned earlier that there was a Kyocera phone?
91 A Yes. |
10 | Q. Did you do a forensice analysis on that?
12, A Yes,
12 19 I am going to show you what's been marked ac State's
13 | Exhibit 3 and 2-B.
14 MS. WCODS: vYour Honor, may I approach?
15 THE COURT: You may .
16 | Q. Do you recognize State's Exhibits 3 and 3-B?
17 [ A. State's Exhibit 3 would be the end product I provided
18 | to Detective Connor after I processed the Kyocera cell
19 | phone. &0 on here would be the Excel spreadsheet and the
20 | files from that phone. And then Exhibit 3-B is likelwhat I
21 | did to the Samsung, I isolated the Lext messages related to
22 | this case, eliminated all the Personal and unrelated stuff,
23 | and compiled it in a sheet for you.
24 | Q. I'll take those.
25 L Everything that you did a forensic analysis of, do
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you change any of the data?
A. No. The practices involve using write blockers and
processes that do not contaminate the evidence that we're
examining.
Q. So everything that you examined matches exactly the way

it appears if we were to plug in these laptops or start up

the cell phones?

A. Correct. If an independent examiner would take a look
at i1t, they should end up with the same results.

Q. How many years have you been doing forengic analysis?
A. The cell phones for going on three years now, the

computers for two.
MS. WOODS: Thank you, Your Honor. No

further questions.

THE COURT: Okay. Crossg-examination?
MR. VICK: Thank you, Judge.
CROSS-EXAMINATION OF MICHAEL KLEIN
BY MR. VICK:
Q. Good morning, Detective. How are you?
A. Very well, sir. Yourself?
Q. You're very well versed and educated in technology,
correct?
A I've been trained, ves.
0. You've been trained. I mean, vou know a heck of a lot
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more about this stuff and how to get into phones than I do;
is that a falr statement?
A. -That's probably safe to say, yves.
Q. Safe to say. And a lot of your investigation -- strike
that.

Some of your investigation deals with child
pornography, correct?
A, Yes.
Q. I mean, it's just amazing these days what types of
things people hide on cell phones, isn't it?
A. Correct.
Q. Okay. When did you become involved in this casge?
A. I was advised of the search warrant that they were

executing over at the Defendant's residence the date of the
search warrant. I actually stopped by and helped identify
items that they would want to recover for Ffurther analysis.

I think I was coming down to court, so I had to leave before

they were done. So that whatever the day of the search
warrant would have been my first involvement.

Q. So that would have been like March 20th, or the week of
.the 20th to the 25th, if you recall?

A. That sounds accurate.

Q. Were yvou aware that when the search warrant was

executed for the residence, that Facebook had already

regsponded to the search warrant that Detective Connor sent
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A. As I recall, I'd have toc take a look at the original
search warrant for the electronic evidence to be a hundred
percent accurate, but the cnes I was focusing on were the

two cell phones, there was a touch pad item that I had to

touch it, and the two laptops, and I believe three other
items that were classified as flash memory, the USB drives
and the flash memory.

Q.  Were you aware that the majority of those items
actually weren't Anthony's?

A. I did not establish ownership at that time, no.

0. Gotcha, okay.

into a phone or a computer or something that you want to
analyze, correct?

A. It pulls the information off the phone, ves.

Q. And T think you said your software interrogates the
cell phone?

A, That's a good word.

use the Celebrate on because the computer software wouldn't

You made a statement that the software you use goeg

139
to Facebook?
A, I was not aware of that.
Q. So you weren't aware that Detective Connor already had
over 3,000 documents from Facebook?
A. No, I was not.
Q. Okay. How many items did you analyze?
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Q. It is a good word, I like it. I got to be honest with
you, lL've never heard that described that way.

But in all of the text messages that you reviewed,
like from Anthony, you know, and there were thousands of
them, from Anthony, to Anthony, all of those text messages,
did you find any use of the N word?

A. Not that I recall.
Q. And we're all familiar with various racial slurs and
epithetg, right?

Yes.

Did you find any racial slurs or epithets in there?

A

Q

A. Not that I recall, no.

Q And you loocked at thousands of text messages, correct?
A Yes.

Q And for the sake of judicial economy we focused on like

March 2nd and 3rd, correct?

A, Correct. I --

Q. I'm sorry?

A, Yes.

Q. And I think you took some out that went back to like

February or January --
A, Yesg.

Q -- of 20167
A Correct.
Q

Longer than March 2nd of 20167
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A, Correct.
Q. When you analyzed the text messages, and you stated you
had read all of thenm, right?
Al Yeg.
Q Most of 'em?
A Yes.
Q. For purposes of --
A I do a lot of scanning to find the relative things,
yveah,
Q. I didn't read them all either.
A. It gets old.
Q. Did you find any text messages where Anthony was
saying, Go out and tell people to start calling the Parma
Police?
A. No.
Q. Did you find any evidence -- strike that.

If there were evidence on the computer or the cell
phone that Anthony, and I think we even called it the uger
or holder of the cell phone, had accessed any cf the Parma
websites or the Facebook pages, like maybe hacked it or went
into it, would you have been able to determine that?

A, There should have been some evidence of that, I would
thipk. I've had other cases where I showed people aécessing

things and copying 'em. It doesn't always show up, but

there should have been some evidence of any type of hacking
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1| going on.
21 Q. S0 you have had cases where you did find evidence?
3| A. Yes.
4 | Q. And that sometimes maybe they're just good or it just
5 (didn't show up on some documents?
6 (A Cerrect.
710 Q Or some electronics? I apologize.
8 (A Correct.
2 !0Q. And you found no evidence of that in this case?
10 ] A No.
1119 And you looked at two cell phones, correct?
12 | A Yes. The Kyocera and the Samsung, vyes.
13 | ¢ And you noticed, and You even said as you were going
14 | through there, there were texts from Anthony or the holder
15 | of the phone discussging a serious family illness, correct?
16 | A. I recall there was something about a family member
17 | being 111, vyes.
18 | C. And there were some very personal text messages in
19 | there, érén't there?
20 | A. Yes.
21 | Q. Maybe between friends and family members?
22 | A, Yag.
23 | Q. And you took the roommate's phoﬁe, too, correct?
24 | A, Yeah, T believe that was the Kyocera.
25 LQ' And the roommate was never arrested, wag he?
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Q
A
Q
A,
Q
A
Q

AL

Q.

A,

A. Not that I'm aware of, no.

Q. Aﬁd you gave the game interrogation to the roomﬁate's
phone?

A. Correct.

Q. And you did a tablet?

A, Yes. |

Q. Two computerg?

A, Yes.

Q. Did you do all the externals?

A, If I was able to. ASII recall, I believe one of the

game systems didn't have a, basically, a removable memory

for me to interrogate, so I couldn't do anything with it.

Were there thumb drives?

Yeg. The USB memories?
Correct.
Yes.,

Did you analyze those?

Yes.

And there was no evidence which, in your professional

law enforcement opinion, you thought was pertinent to the

detective's investigation?

Correct.

Do you know approximately how many -- I mean, is it

gigabytes or terabytes of information you extracted?

There was a lot. I don't have an exact number for you.
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Q.

A,

0.

A,

Q.

Det

Evi

Q. That's okay.

And at least for purposes of your investigation, you
were operating under authority of a validly issued search
warrant?
aA. Correct.

Q. And you need a search warrant to get into people's
phones like that, correct?

A. Or consent. If I got --

Q. He didn't consent in this case, did he?

A, Not

that I'm aware of, no.
MR. VICK: Thank you, Your Honor. Nothing
further.

THE CCURT: Okay. Thank you. Redirect?

REDIRECT EXAMINATION OF MICHAEIL KLEIN

BY MS. WOODE:

ective, when you began your forensic analysis of

these items, what were you looking for?

dence related to the Facebook page that Detective

Connor was investigating, the establishing of it or

conversations about it.

And did you find such evidence?

Yes.

Were you able to determine from your forensic analysis

who set up the page?
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the forensic analysis?

you.

A, Not that I recall,
MS. WOODS: Nothing further, Your Honor.
MR. VICK: Nothing further, Judge. Thank

THE COURT: Okay. Thank you.

(Thereupon, the witness was excused.)

145
Fa Yes.
Q And who was that?
A. The Defendant, Mr. Novak.
Q Do you see -- did you ever meet the Defendant prior to
your doing the search warrant?
A, No.
Q. I'm sorry. Not the search warrant, the forensic
analysis?
A, No.
Q. Did you have any interactions with him after you did

no.

TEE COURT: Ladies and gentlemen, we are
going to take a ten-minute break at this time.

I'm going to have you back here at 11 o'clock.

are not to digcusg this case amongst yourselves.

You are not to discuss it with anyone. You are

permitted to have anyone discuss it in your

So

You

not
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presence. You are not permitted to form or express
an opinion on this case until it is finally
submitted to you.

In addition, you are not to conduct any
regearch of your own. You are not to post anything
on Facebook, Twitter, Instagram, SnapChat, whatever
means you use to communicate with the outside world
through socisl media. All right?

You are not to read any newspaper or any
other news accounts of this case as well.

All right. 1I'll gee you in ten minutes.

All rise for the jury.

(Thereupon, the jury was excused

from the courtroom) .

THE COURT: Okay. You may be seated.

Anything that we have to put on the record?

MS. WOODS: Nothing from the State, Your
Honor.

THE COURT: Okay.

MR. VICK: Nothing from the Defense at this
point in time.

THE COURT: Okay. So I'll see you in ten

minutes.
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Oh, who's your next withess?

MS. WOODS: Our next and final witness, Your
Honor, will be Detective Connor. And he'll be long.

THE COURT: Okay. Like all day, the rest of
the afternoon?

MS. WOODS: We have a lot of documents to go
through, Your Honor.

THE CCURT: Okay. And then what's your -- do
you know what your schedule ig?

MR. VICK: I don't right now, to be perfectly
heonest with you. 2And I'm not hiding anything. 2a
lot of this is going to come down to how he goes.

THE COURT: Okay. So maybe we'll finish with
the evidence today and then do closing on Monday.

MR. VICK: Yeah.

THE COURT: Potentially. Because I intend to
go to 5:30 today, so I don't know. Will the
detective be on the stand for four, five hours?

MS. WOODS: I don't anticipate five hours,
but I also don't know how long the cross is going to
be.

THE COURT: All right. We will see,

(Thereupon, a recess was taken.)
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{(Thereupon, proceedings were resumed within

the presence of the jury as follows:)

THE COURT: All right. You may be seated.

You may call your next witness.

MS. WOODS: Okay. The State calls Detective
Tom Connor.

THE COURT: AIl right. Detective.

Thereupon, the STATE OF CHIO, to
further maintain the igsues on ite
part to be maintained, called ag a
witness, THOMAS CONNOR, who, being
first duly sworn, was examined
and testified as follows:

All right. You may be seated.

And please just make sure you speak loudly
and clearly into the microphone. Your seat is not
adjustable, but your microphone is.

THE WITNESS: I will,

THE COURT: Okay. Thank you.
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1 DIRECT EXAMINATION OF THOMAS CONNOR

2 | BY M8. WOODS:

31 0. Good morning, Detective.
4 | A. Good morning.
51 0. For purposes of our jury, can you please reintroduce

& | yourself, and for purposes of our court reporter, please say

7 | and spell your last name and your badge number, please.

8 | A. Sure. My name is Thomas Connor, spelled C-o-n-n-o-r.

9 | I'm a detective with the Parma Police Department, badge
10 | number is 764.
11 | ¢. How long have you been a detective with the Parma
12 | Police Department?

12 | A, Since October of '99,

14 | Q. And where were you employed before that?

15 | A. I was employed with the United States Marine Corps.
16 | Q. Were you ever a patrol officer?

17 | A. I was, yves. I was hired in 1996 and T spent three

18 | years on the road in the uniformed patrol divigion.
19 Of what agency?
20 Of the Parma Police.
22 No.

Q
A

21 | Q. Were you a patrol officer for anywhere elsge?
A

23 1 Q

What training and experience do you have as a police
24 | officer?

25 | A. I went to the Ohio State Highway Patrol Academy in
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1999, When I went to the detective bureau, I received
training through OPOTA, the Ohio Peace OFficers Training
Association. At that particular time, when I went into the
detective bureau, I worked in the youth and sex crimes
division from 1999 to 2008, During that time I was also a
member of the Internet Crimes Against Children Task Force,
80 you can imagine there's plenty of follow-up training
working on sexual crimes with interviewing and interrogation
of wvictimsg, both child victims, and yvet more training in

regards to Internet crimes.

Q. Were you working on March 2nd of this vear?
A I was, yes.
Q. And what were you -- what were your plans on March 2nd;

did you have any open cases on your docket at that point?

A. I did, absolutely. At any given time T have, I would
say, 20 to 25 open cases on my desk. Unfortunately, we call
them back burner cases, other things take priority. On that
particular day, I know that just a day or two before I was
working on a case involving an harassment by an inmate, it
wasn't probably but a week before that I was working on an
aggravated robbery from State and Snow Roads at a Marathon,
and I was still working on a case from December of 2015
which was a home invasion. &o those three really come to
mind as cases that were up at the top.

Q. Were those your high-priority cases --
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A, For sure.
Q. -- at that time?

What types of cases do you usually handle for the
Parma Police Department? | |
A. In 2008, as I said, I left the youth and sex crimes
divigion, so now I work in the general felony unit, so we
handle all felonies from, you know, your F-5s to your F-ls,
your aggravated murders all the way down to felony thefts.
Q. Is this different than, Detective Heinz ﬁestified that
he's in the narcotics branch?
A. Yes.
Q. What are the differencesg?
A. Clearly, narcotice works drug investigations, sometimes
they'll work corruption cases. We work -- I don't work any
narcotics cases, go that's a difference. I don't work -- mno
longer do I work any sexual crime cases. I don't work in

the Internet Crimes Against Children Task Force anymore.
It's just basic -- you know, not basic felonies, anything
other than drugs and sex crimes the general unit handles.
6] And what county is Parma, Ohioc located in?

A Cuyahoga County.

Q. And what state?

A State of Ohio.

Q At some point during the day.of March 2nd, did it come

to your attention that there was a fake Parma Police
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Department Facebook page?
A. Yes. “
Q. How did that come to pass?
A. Lieutenant Riley came over to my desk, he advised me of
it, and he told me I was assigned to it.
Q. Is that typical of assignments?
A. Yes. Assignments come from supervisors. Usually we

get our assignments in roll call, so I guess this was a
little different, but things happen in the course of a day.
Q. If a case comes up that has or requires specialized
training, are cases then assigned based off of specialized
training?

A.  Typically, vyes.

Q. Were you made aware of any reason that this case was
agsigned to you, or was it juét that your name was next in
the hopper?

A No. My name wasn't in a hopper, but I believe it was

assigned to me because of my years of experilence working in

Internet crimes.
Q. What did you do first, once being assigned?
A. I was advised of the fake post and I pulled it up

immediately, read through it. I had to really figure out
what we had here, what was going on. So I went through
that. I looked at our, the actual Parma Police Department's

Facebook page, and I looked at the two of them, what
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0. Detective, I'm showing you what has been marked as

actually do we have here.
MS. WOODS: Your Honor, may I approach?

THE COURT: You may.

State's Exhibit 1, do you recognize that?
A. I do, ves.
Q. And how do you recognize that?
A. Thisg is a printed-out copy of the actual Facebook page
for the Parma Police Department, the real one.
Q. Is what is up on the screen the same as what you have
in your hand?
A, Yes.
Q. And if you're aware, what does the Parma Police
Department use their Facebook page for?
A. To my knowledge, it's to geek, you know, help from the
public. Oftentimes detectives will ask that a video
surveillance be posted on there ésking for public
asgistance, has anybody seen or if anybody can identify this
person. I know that in reading this and in working this
cagse, I know that we had posted about a civil service exam,
things like that.

MS. WOODS: Your Honor, may I approach?

THE COURT: You may.
Q. Detective, I am showing you what has been marked as

Sstate's Exhibit No. 10, do you recognize that?
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A, I do, ves.
Q. And how do you recognize that?
A These are the, for lack of a better term, banners, if

you will, and the real page is the page on the left, and the
fake page that was created is the page on the right, or the

banner on the right.

Q. And is this an image you captured?
A. That's correct.
Q. Is this the same page, the fake page, is that how it

looked on the day that you captured this image?

A, Yes.
Q. When you opened the fake page, what did you see?
A, Well, right away what jumped out at me was the banner,

the patch, the badge, all that appeared to be the same. I
did notice the subtle difference with Cdmmunity instead of
Police Station - Government Crganization. Then I saw a post
that appeared to mirror the same post that we would use, or
that, I shouldn't say we, because I don't use it, or I don't
post, but either Detective Wellg, Detective Kaniecki, or
Detective Riley, the same type of posts that they would put
on there.

Q. In those posts, what -- do you recall what they sgaid?
A I do, ves.

Q. What posts do you recall?

A

The first one I recall was the Parma Police Department
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announcing a new law that anybody caught feeding the
homeless or doing whatever with the homeless would receive
60 days in jail, you have been warned.
o) Do you recall any other postsg?
A I do, ves.
Q. What other posts do you recall?
A There was a post about -- in fact, I had mentioned it
with regards to one of the three authorized users of the
Facebook had posted about ug giving a civil service exam,
and I saw a post about the civil service exam on the fake
account, minug a change in a couple words in that entire
post.

I also saw one in regards to police sponsoring, or
something to the effect with regards to teen abortions. I

gaw one on pedophile reform up at, I believe it was at

St. Anthony's where that was going to occur allegedly. And

I believe there were a couple others. I don't remember
right off the top of my head.
c. What did you do after viewing this page with these

postg?

A. Sure. I viewed the page, at that pcint what I did was

I sent a preservation letter over to Facebook to preserve
this fake account.
Q. And what does a preservation letter do?

AL It notifies the company that that account is under
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investigation, to breserve that account so no changes can ]oe4W
made; nothing can be done to do anything to that account the

way it is once they receive that breservation letter.

Q. Have you used preservation letters in other
investigations?

A, Yes, numerous.

Q. Is this standard on the part of trying to preserve
documents?

A, Yes,

Q. After you sent the preservation letter, what did you do
next?

A At that time I met or -- I'm sorry, I also obtained a

subpoena through the brosecutor's office for subscriber
information for the IP address for that particular account,
Q Is that standard when you deal with Internet crimes?

A Yes.

Q And what did vou do then?

A, I'm sorry?

Q What did you do next?

A. Continued to monitor that. T had printed out different
Pages, different things going on through the course of the
day with regards to this case. The next day I had spoken to
our law departmeﬁt, and at that point we applied for a
search warrant for the contents, the Facebook contents, so a

search warrant could be served upon Facebook.
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Q. You said you monitored the page throughout the day, did
you notice any changes to the page?

A, Yes.

Q. What type of changes did you notice?

A, Initially, and under the URL for the fake page, it
said, The City of Parma. Let me make sure I'm seeing this.
It said, The City of Parma Police Department. And it wasn't
shortly after the first time that I saw that, shortly, I'm
saying within an hour or so, maybe two hours, "The" was
removed from the banner. You can't change the URL, but the
word "The" was removed from the banner.

Q. On the official City of Parma Facebook rage, does the
word "The" appear anywhere in the banner?

A, It doesg not.

Q. Did you notice any additional posts come up throughout
the day?
A. Yes.
Q. So as you're monitoring this, you get a search warrant

for Facebook; ig that correct?

A. The next day, that's correct.

Q. The next day. Is getting a search warrant for Facebook
recordg standard practice?

A, If you're investigating a complaint in regards to
Facebook, vyes.

0. And what did you do next?
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A. I prepared the search warrant and affidavit . A copy of
each were sent to the law department for review. That was
approved through the law department, if you will. T
appeared in front of Judge Spanagel, I was sworn in and
explained the facts of the case to him, that I had at that
particular time, I signed the affidavit, and he signed the

affidavit and search warrant.

Q. When you get a search warrant, what is standard
practice?
A. Every search warrant that I've ever applied for is

reviewed by the law department, and then once that is
okayed, whether there's changes that need to be made or
there's things that we need to add or there's oftentimes
where they say, you know what, there's not enough here; but
once that's approved, then, vyou know, we apﬁear in front of
a Jjudge or a magistrate where we're sworn in, where we
explain the case, where they read the affidavit, where we

gign the affidavit, and they sign the affidavit and search

warrant.

Q. And you followed those sgame procedures for thig cage?
A, Yesg.

Q. Upon receiving the search warrant, what did vyou do
next?

A. Facebook's protocol, I guess it would be protocol, we

have to upload that particular search warrant into their
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system, it's received by them, and then they process it at
that point.

Q. Did there come a time that you received a regponse from
Facebook?

a. Yes.

0. And what type of response did you receive? What

records did you seek a search warrant for?
A. Sure. I sought records for the fake Facebook page for
the Parma Police Department, and I alsc sought records for
Mr. Novak's Faceboock page.
0. And how did you land on Mr. Novak?
A. Sure. Detective Heinz had come to me earlier, almost,
I don't want to say immediately, maybe a half hour after I
got assigned to the case. I learned that I should focus in
on Mr. Novak as he was the first one to share this page. So
I did. Through my investigation I went to his page and I
saw the comment of -- I'm trying to remember exactly what
the comment was, I am very satisfied by my actions this
morning. So I saw that. We went to Mr. Novak's bage.
Q. I'm going to show you what's been marked as State's
Exhibits 17 and 18.

MS. WOODS: Your Honor, may I approach?

THE COURT: You may.
BY MS. WOODS:

Q. Do you recognize State's Exhibits 17 and 187
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160
A. I do, ves.
Q. And how do you recognize, we'll start with State's
Exhibit 17?
A On 17, this is the -- this was on Mr. Novak's personal
Facebook page.
0. And was this given to you by Detective Heinz?
A That's correct.
Q. And for purposes of the record, what does thig show?
A It shows a post by Mr. Novak and then it shows four
comments, but one of them iﬁcluding Mr. Novak's comment .
Q. Is there anything further down that page that it begins
to show?
A, Yeg.
Q. And what is that?
A. That's a post, again, under Mr. Novak's page and it
says, "Thanks Parma," but then it repeats the story of the
homeless.
Q. And he is -- is that a shared, is that a shared 1link
that he's -- the story of the homeless?
A, Yes.
Q. For those that might not be familiar, what is a
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Q. Doeg the person who's sharing that information claim
authorship of it during a share?
a. No.
Q. So it would show where they had gotten the information
from?
A. I don't know.
Q. What is the significance of under where it says,
"Thanks Parma," it says "City of Parma Police Department, "
if you know?

MR. VICK: Objection.

THE COURT: Overruled. If you know.

MR. VICK: Thank you, Judge.
A. I'm sorry, can you repeat that?
BY MS. WOOCDS:
Q. If you know, what is the significance of where it says,
"City of Parma Police Department"?
A, I don't know.
Q. And I've also handed you State's Exhibit 18. Let'sg
take a look at State's Exhibit 18. Do you recognize State's
Exhibit 187
A. I do, ves.
Q. And how do you recognize it?
i It appears to be just a zoomed-in screen shot of

State's Exhibit 17.

Q. Was this useful information tc you in the course of
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your-investigation?

A Yes.

C. And why was it useful?

A. Well, again, the comment right at the tcp, and again,

this was brought to my attention by Detective Heinz, that
Mr. Novak was the first to share this. When you lock at
this, "I am just going to say, I woke up and feel very
satisfied by my actions right now," that tends to point in a
direction --

MR. VICK: Objection, Your Honor.

THE COURT: Sustained.
Q. Did, at some point, during the courgse of your
investigation, did yvou make a printout of Anthony Novak's
rage?
A, Yesg.
Q. L am going to show to you what's been marked asg State's
Exhibits 12 and 13.

MS. WOODS: Your Honor, may I approach?

THE COURT: You may.
0. Take a look at State's Exhibit 12. Do you recognize
State's Exhibit 127
A. Yes.
Q. And how do you recognize it?
A, This is a printed-out copy of Mr. Novak's personal

Faceboock page.
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110. And did you create this printout?
2 | A, Yeg.
310Q. And if you know, when did you create this printout?
4 | A, The date at the top left indicates March 2nd, 2016,
51 0. And the item that we are viewing on the screen is the
6 | same as what is in your hand; is that correct?
7 | A. It appears to be, yes.
8 | Q. Why, in your investigation, did you print out Anthony
9 | Novak's personal Facebook page?
10 | A. Because I thought it necessary.
11| ¢g. Was there anything that caught your eye when you
12 | reviewed it?
13 | A, Yes.
14 | Q. And what wag that?
15 | A. The first post, which was posted to Parma, the fake
16 | Parma Police Facebook rage, was posted on Mr. Novak's
17 | perscnal page.
18 | Q. I'm sorry. Can you see on the screen from where you're
19 | sitting?
20 | A. I can see it, but not enough to --
21 1 Q. Let me zoom in a little bit.
22 Is that better?
23 | A. Much.
24 | Q. So is this the post that you were just referring to?
25 | A, Yes, it is.
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Q. And what is -- ig this a share again of the -- what ig 7
this a shot of? I'm sOrry.
A. This is one of the posts, if you will, that appeared on

the fake Parma Police Department Facebook page, and then

Mr. Novak posted that particular post on his personal page.

Q. Were there other such posts on Anthony Novak's bersonal
page?

A I don't recall, without going through it.

0 Do you have the record in front of you?

A, I do.

Q Take a moment and refresh your recollection.

A Okay.

Q After reviewing the document, does that refresh your

recollection as to if there were other such posts on Anthony
Novak's personal page?
A, Yeg.
Q. Were there other -- did Anthony Novak share other City
of Parma Police Department posts on his personal page?
A, Of the record I just reviewed, no.
Q. I've also handed you what's been marked as State's
Exhibit No. 13, take a look at that one.
Do you recognize State's Exhibit 137
A, I do, yes.
Q. And how do you recognize State's Exhibit 137

A, These are the likes. That's a tab under a Facebook
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page, so these are likes that a particular user has on their
rage, some do, some don't.

Q. I'm showing you what's up on the sgcreen, ig that the
same document that is in your hand?

A. Yes,

Q. Why did you search Anthony Novak's page to see who he
liked on Facebook?

A. I wag just trying to make a copy of the entire page,
everything that's on his personal page, make a copy of the
entire thing.

Q. And when did you make such a copy?

A. Again, in the upper left it says March 2nd, 2016.

Q. And from your review, did you see what or who the
Defendant was liking on Facebook?

A Yeg.

Q. In your review and in your training and experience as
an officer, what did this tell you?

A. Not much, just that -- I mean, these are rages that he

likes; so information gleaned from that, not much.

Q. Did you monitor Anthony Novak's page throughout the
day?

A, Yes,

Q. And you alsc monitored the fake Facebook page

throughout the day?

A Yes,
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MS. WOODS: Your Honor, may I approach?

THE COURT: You may.
BY MS. WOODS:
Q. I am showing you what's been marked as State's,
previously marked as State's Exhibit No. 11, do you
recognize it?
A, I do, vyes.
Q.  And how do you recognize it?
A This, again; is a printed-out copy of Mr. Novak's
personal Facebook page.
Q. Was this printed at the same time ag the old one?
A No. This indicates that it was printed on March 4th,
2016.
Q. And for purposes of your investigation, why was thisg
relevant? |
A. I noticed the first comment, if you will, which would
have again been March 4th, 201s, stating, "I think I won at
Facebook. "
Q. And that's the zoomed-in version here on the Mondopad?
A That's correct.
Q. And why was that relevant to your?
A. Again, still part of my investigation in regards to
Mr. Novak.
Q. While you're monitoring these two pages, what else had
you done in the course of your investigation?
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A At that particular time, the search warrant had been
sent over to Facebook, so really it was a matter of time
walting on those records return. I don't recall anything
other than between the 2nd and 3rd as heavy days, if you
will.

Q. At any time did you ask Facebook to have the fake page

taken down?
A, Yes, that was included in my preservation letter.
Q. When you received -- when did you receive records back
from Facebook?
A. I believe it was March 18th, 2016.
Q. And did you review those records?
A. Yes.
. I am going to show you what's been marked as State's
Exhibit 16.
MS. WOODS: Your Honor, may I approach?
THE COURT: You may.
Q. State's Exhibit 16, take a moment to review it.
Do you recognize that?
A, I de, ves.
Q. And how do you recognize that?
A. These are a copy of the records I received in regards

to the search warrant served upon Facebook.
Q. Are those the complete records from Facebook?

A, It appears here that this is pages 1 through 130.‘ When
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I applied for the search warrant, T applied for two
accounts, the total was 2,796 pages. So this is the total,
this appears to be the total record of the fake Parma Police
page.

Q. In reviewing those documents, can you tell when the

Page was created?

A. Yes.
Q. And when was the page created?
A, I apologize. This is geing to take me a minute to pick

cut the exact date and time here.

Q. Take your time.
A. So we're c¢lear, on the First page -- now, I believe
this is -- this ie in regards to when Facebook printed this

particular record, and here it says March 17th, 2016, that's
not when this page was created, but that's the generated

information from the Facebook records.

Q. That's the responsive date to your search warrant?

A. That's correct.

0. What else is on that first page?

A It shows at the top, again, Fécebook Business Record,

page 1. It liste Service, and it identifies Facebook.
Target, I'm not certain what that means. Generated, as I
just discussed, that's the date that Facebook generated or
printed this out, or sent it. Date range is what was listed

in the search warrant.
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Q. And what date range was that that you had asked for?
A. From February lst, 2016 to March 3rd, 2016.

Q. And why did you pick those dates?

A, I picked those dates because the incident occurred, or
at least we became aware of this on March 2nd, 2016. 1In

every computer case that I've ever worked, we have backed it

up, we don't know when -- going into this, we don't know
when this wasg actually started to be created, when he

started going down that road.

Q. So you arbitrarily picked a date?

A. Yes.

Q. What else is on that first page?

A Underneath that it says Creator, and it says Anthony

Novak. It lists, I believe, a friend ID number. Tt says

Vanity Name, anthony.h.novak. It says Registered,

anthony.h.novak@facebook.com. And Email address of

sueandhubby@gmail . com.

Q. Does that information tell you who created the page?
No.

A
0. What does that information tell you?
A

That information tells me -- and, again, registered as

anthony.h.novakefacebook.com and also an e-mail address, so

it gives us as investigators a tool, a road to go down to

continue to follow your investigation.

Q. When you get Facebook records back -- I'm going to open
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my copy 8o I can follow along a little bit.
Are the records broken into sections?
A. Yes.
Q. What sections appear? We'll start with page 1.
A. On page 1 of this record, as I just explained from the

Service on down to the Email, so that's a particular
section. Then the next section, and I have seen thig in
each and every record from Facebook, they start off with the
friends, excuse me, so you'll get pages upon pages upon
pages of friends, and then it will go into content.

Q. Is there any significance to the order of the friends
that you're aware of?

A. Not that I'm aware of.

Q. And in this case, how many pages of friends are there

for thig Facebook businesg record?

comes almost all the way down, so almost three-guarters of

the way, so almost 16 full pages of friends.

Q. And what is the next section?

A. The next section, which starts right below friends, is
wall posts.

Q. And what 1s a wall post on Facebook, if you are aware?
A. I don't know.

Q. Ig that a section of content that would appear on
Facebook?
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A, Yeg.
Q. Were you able, after reviewing the receords, to

determine which posts went up by the page or the

administrator of the page?

A. Can you repeat that?

Q. I'1l rephrase my question. It was a bad gquestion.

When you look at the section titled wall posts, does it tell
you who posted it?

A, Yes,

Q. And how does it identify who posted it?

A. So in the first wall pogt, as an example, it says,

To: City of Parma ﬁolice Department, From: -- and in this

particular one it says, Cameron Vanderhorst, it lists an ID,
the time, and then what the text, what the content is of

that, so what the words are that they posted to that

particular page.

Q. When you reviewed thie record when you got it from
Facebook, could you determine which posts were made by the
page?

AL Yes.

0. So if you turn your attention to page 26 of the record;

what do you notice?
A. On page 26 of this particular record isg a post which
was the post made by Lieutenant Riley in regards to, thisg is

a fake account, this is a fake Facebook page going around.
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Q. And what is the text of that post?

A. And it states: "The Parma Police Department would like
to warn the public that a fake Parma Police Facebook page
has been created. This matter is currently being
investigated by the Parma Police Department and Facebook,
This is the Parma Police Department's official Facebook
page. The public should disregard any and all information
posted on the fake Facebook account. The individuals who
created this fake account are not employed by the police
department in any capacity and were never authorized to post
information on behalf of the department . "

Q. 1s that the same warning that -- you mentioned that
Lieutenant Riley issued a warning. What did Lieutenant
Riley's warning say, if you recall?

A, The same thing.

Q. Wasg that copied word for word, to your knowledge?
A, To my knowledge, vyes.
Q. When Facebook sends you records, how are they ordered

in time, ig it newest first or oldest firet?

A, Oldest is last. 8o newest first.

Q. So this would have been a later post cr a newer post in
the day?

A, Correct.

0. So to follow, this is a reverse chronological order?

A. Yeg,
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0. So if we were to follow chronologically, we would have
to start at the back of the records and work our way
forward?
A, Yes.
Q. What was the first post that you became aware of?
'A. I recall it being the homeless post.
Q. If you turn to page 48 of the record from Facebook,
what is that? What is on that page?
A. On page 48 is the post regerding the homelegs.
Q. And what does, what is the text of that pcst?
A. And it states: "Due to the slow increase of a homeless

population in our city, the Parma Police Department is
pleased to announce that it will be introducing a new
temporary law that will forbid residence of Parma from
giving ANY HOMELESS person food, money, or shelter in our
city for 90 days. This is in an attempt to have the
homeless population eventually leave our city due to
starvation. Resildents caught giving the homeless population
focd, shelter, or water will be sentenced to a minimum of 60
days in jail. You have been warned."

QL And to your knowledge, did the City of Parma have a law
like this on its books?

A, No.

Q. Has there ever been a law in the City of Parma like

this on the books?
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A, Not since I've been employéd there.

Can you describe what is on page 457

A. Yes. There was another post that was posted to this
fake account.

Q. What is the text of that post?

A, And that states: "POLICE OFFICER City of Parma. The

Parma Civil Service Commission will conduct a written exam

an eligibility list. The exam will be held on March 12th,
20i6. Applications are available February 14th, 2016
through March 2nd, 2016. Parma is an equal opportunity
employer but is strongly encouraging minorities to not
apply. The test will consigt of arlS gquestion multiple
choice definition test followed by a hearing test. Should
you pass you will be accepted as an officer of the Parma
Police Department. By order of Parma Civil Service
Commission John L. Kirk, Jr., Chairman Timmy Baycoék, Pan

Coffee. An Equal Opportunity Employer."
a civil service exam?
Facebook page.

Q. And do you recall what the original post said off of

the real Parma Police Department page?

Q. Working our way backwards, the next post is on vage 45,

for basic Police Officer for the City of Parma to establish

0. To your knowledge, and if you know, was Parma offering

A, I do recall -- yeg, I do recall that being on our real
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A, You know, absolutely word for word, no, but very
similar to what was posted here on the fake vage.

Q. Do you still have Exhibit 1 in front of you?

some of it, if necessary.
MS. WOODS: Your Honor, may I approach?
THE COURT: You may.

I do, vyes.

Take a moment to review State's Exhibit 1.

Okay.

Is there a post about a civil service exam?

Yes, there is.

And what is the text of the real civil service exam?

> © » 0 » o »

In this particular text, and this is dated February
22nd, "Police QOfficer Cit? of Parma. The Parma Civil
Service Commission will conduct a written exam for basic
Police Officer for the City of Paima to establish an
eligibility list. The exam will be held on March 12th,
2016. Applications are afailable February 14th, 2016
through March 2nd, 2016, Parma is an equal opportunity

employer and strongly encourages minorities to apply.

Service Office located in Memorial Hall directly" -- and

then it ©uts off.

I know you have a lot of paper up there. I can take

Applications and further information cbtainable at the Civil

Q. So the post on the fake page, what is significant about
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A, I do, vyes.
Q. What is the text of that post?
A, It states, "We have forgotten to post that on September

that, in your training and experience as an officer?

A. Sure., There's a couple things that were changed on the
post on the fake page. On the real page it says here that,
Parma is an equal opportunity employer and strongly
encourages minorities to apply. On the fake page it says,
Parma is an equal opportunity employer but is strongly
encouraging minorities to not apply.

Other than -- other than that, the only thing, and,
again, this is cut off here, but I see the difference, those
are not our civil sexrvice -- I'm sorry -- our, yeah, our
civil service commission, those are not the nameg of the

commissioners of the civil service in our city.

Q. Without a close reading of that, do they look similar?
4. Yes.
G. We'll move on to the next post on the fake page, which

is on Facebook's record, which is State's Exhibit 16, page

44. Do you see the post?

30th, 2015 at approximately 10 a.m. the Parma Subway
Sandwich Shop located at 5890 Broadview Rd. wag robbed at
knife point. The white male offender got away with a smail

amount of money and did not harm the clerk. Moments after

an unrelated African American women was seen loitering for
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over 20 minutes in front of the store despite their no
loitering pblicy. If you have any information regarding
this African American womans whereabouts please contact the
City of Parma Police Department so that she may be brought
to justice. This is the best still photc we have of the
offender. Mentor Police and Middleburg Hts. Police have
reported similar loitering offenses which may ke the same
female. The Parma Police Department is seeking assistance
identifying the individual in the picture. Please contact
Det. Joe Tremble.™

Q. Was there an incident in Parma -- wag there a gimilar

post on the Parma Police Department page that is an official

post?
A, Yegs.
Q. So referring back to State's Exhibit 1, what is the

text of that post?

A. It states, "On September 30,‘2015 at approximately
10:00 a.m. the Parma Subway Sandwich Shop located at 5890
Broadview Rd. was robbed at knife point. The white male
offender got away with a small amount o©f money and did not
narm the clerk. These are the best still photos we have of
the offender. Mentor Police and Middleﬁurg Hte. Police have
reported similar robberies which may be the same male. The
Parma Police Department is seeking assistance identifying

the individual in the pictures. Please contact Det. Joe
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Duganier at (440)887-7337, or joseph.duganiere@
parmajustice.net."

Q. What was significant about the fake post?

A, What's significant about the fake post is that
everything was copied over but just a couple subtle changes,
and then putting in there about this African American female
loitering in front of the business. That's not on our real
post, but this is what was on the fake post. So the story
reads true up until that part. Then we get into Parma
Police is seeking information identifying the individual.

We do not have a Joe Tremble, but we do have a Joe Duganier,

who's a detective.

0. Would the detective bureau investigate a woman
loitering?

A No.

Q. What types of crimes would the detective bureau
investigate?

A, Again, going back to what I said initially, we have a

narcotics division, we have a youth and sex crimes division,
we have a general felony unit who goes from felonies, so
felony five all the way up to felony one.

Q. Would aggravated robbery be one of those felonies that
you would investigate? |

A. Yeg.

Q. In looking at these Facebook poste, do they give a time
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that they're posted?
A. On the official records from Facebook, &o -- again, the
records that Facebook provided in regards to the search

warrant, vyes.

Q. And what -- we'll stay with the robbery. What is the
date and time of that post?

A, It said, "posted 2016-03-02, 05:03:15 UTC."

Q. And what does that string of numbers mean?

A, To me that means it was posted at 5:03:15 a.m.,

universal time code.
o On what day?

A On March the 2nd, 2016.

0 Are you familiar with universal time code?

A. Yes.

Q How does that translate to eastern standard time?

A Well, it's been awhile, but we used to refer to it in
the military as Zulu time, but that's how, to my knowledge,

that isg like zero time, if you will; sc we on the east coast

are X-amount of hours behind Zulu time.

Q Do you know the exact number of hours behind?

A I den't.

Q. Does each post have a time code oﬁ it

A Yeg.

0 So you can see the exact time frame whén it is posted?
A Yes.
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Q. We'll move on to the next post. The next post appears
on page 36,

Do you see the post?
A I do, vyes.
Q. And what is thé time of that post?
A The time of the post is 16:04:11 UTC.
Q And just to be clear, so that the 2016-03-02 ig the

Yes.

And the 16:04:11 UTC ig the time?

Yes.

A

Q

A

Q. And UTC again is what?
A Universal time code.

Q What is the text of that post?

A It states: "The Parma Police Department & Parma
Auxiliary Police Food Drive to benefit teen abortions will
take place on Saturday. We will be giving out free
abortions to teens using an experimental technique
discovered by the Parma Police Department. All teens must
bring a note from their parent to be part of the experiment,
The abortions will be held Saturday 4/19/2016 from noon to
4pm in a police van in the parking lot at Giant Eagle (7400
Broadview Rd.)™"

C. Is 7400 Broadview Road an actual address in Parma?

A It is, ves.
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0. And what is at that address, if you know?
A. Giant Eagle.
Q. Has Parma ever conducted teen abortions, that you are

aware of?

A Never.

0 Has the police ever offered teen abortiong?

A Never.

Q. Has the police department ever done a food drive?
A Yes.

Q If you know, when was the food drive offered by the

Parma Police?
Without reading the Facebook record, I don't know.

A
Q. Does it appear in the Facebook record?
A I believe it doesg, ves.

Q.

in there?

A. It is, vyes.

Q. And what does that post there gay?

A. It states, "The Parma Police Department & Parma
Auxiliary Police Food Drive to benefit the Parma Hunger

Center will take place on Saturday 12/19/2015 from noon to

& cash donations will be accepted."

Q. What is the significance of the fake post?

A. Well, again, the story was taken from the real page,

If you turn your attention to State's Exhibit 1, is it

4pm at Giant Eagle (7400 Broadview Rd.) Non-perishable food
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posted to the fake page with changes made to the real story.
Q. We'll move to page 30 of the Facebook businessg record.

Is there a post that appears on page 307

A. There is, yes.

Q. What is the date and time of that post?

4. It gtates: 2016-03-02, time 17:41:05 UTC.

Q. And so that would be March 2nd, 2016 at -- excuse me --
17:417

A, Yes.

Q. And what does the text of that post say?

A, And it states: "Update: The City of Parma Police
Department will enact a Pedophile Reform event outside of
St. Anthony Of Paduas Church on 5-1-16 in an attempt to
reform pedophiles to normality. We will have multiple
learning stations including a 'No means no' station filled
with puzzles and quizzes. Anyone who passes all of the
stations will be removed from the sex offender registry and
accepted as an honorary police officer of the Parma Police

Department. Have fun out there!"

Q. Does Parma offer such programg?
A. No.
Q. Would Parma accept somebody who passes a course on not

to be a sex offender onto their police department?
A, No.

Q. And the post time is 17:41°?
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A. That's correct.
0. 17:41 ~-- 17 doesn't appear on a standard clock, does
it?
A. No.
Q. How would you figure out what time 17 is?

A, It's 5:41 p.m.

Q. So that is -- they use a -- Facebook then uses a
24-hour format?

A. That's right.

Q. There is only a couple more posts.

Going to page 26, I believe we reviewed this post
already, but I want to be sure. What is the date and time
of that post?

A. It states here: "Posted 2016-03-02, at 21:52:29 UTC.

Q. And what is the text of this post?

A, And it states: "The Parma Police Department would like
to warn the public that a fake Parma Police Facebook page
has been created. This matter is currently being
investigated by the Parma Police Department and Facebook.
This is the Parma Police Department's official Facebook
page. The public should disregard any and all information
posted on the fake Facebook account. The individuals who
created this fake account are not employed by the police
department in any capacity and were never authorized to post

information on behalf of the department."
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Q. And T believe we discussed this post already. Wag thisg
posted -- was this the real Parma Police Department Facebook
rage?
A, This was posted on the real page by Lieutenant Riley.
Q. And it also appeared on the fake page?
A, That's correct.
Q. And then, I believe, we've already discussed this post

as well, on page 19. Do You see the post on page 197

A

Q.

stay inside and catch up with the family day in Parma! The
Parma Police Department has set this day to allow families
to come together in an effort to reduce future crime by
having children ha&e well balanced communication with their

families. Anyone's seen outsgide their home from the hours

I do, ves.
What is the date and time?
It states here: 2016-03-03, at 00:59:41 uTc.

And 00 deoesn't appear on a clock, what time would that

That is 59 minutes after midnight.

And UTC is not the same as eastern standard time?
It is not.

And what do we here in Cleveland, Ohio ﬁse?
Eastern standard time.

And what is the text of that pogt?

And it states: "Parma: Tuesday will be our official
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1| of 12pm to 9pm will be arrested. Thank vyou."

2| Q. And I know we jumped a lot of pages at a time, what

3 | £ills the rest of the page?

4 | A. Comments posted by other users.

51 0. Without having to read all of them, because there's a
6 | lot of comments, do the comments fall into any particular
7 | types of comments?

8 | A, Ch, sure.

g1 Q. What types would you clasgify them as?
10 [ A. I would say the firgt classification ig where there

11 | were comments that, I believe it'g funny. There's other

12 | commenters who are appalled that the Parma Police are doing

13 | this. and then there's, I would say, commenters th believe

14 | that this is real, this is really going on,

15 | Q. Did there come a time that Yyou got complaints about
16 | what was posted on this fake page?

17 | A, Yes.

18 1 Q.  And how did those come to pass?

19 | Aa. There was calls placed to our digspatch center. After

20 | talking with our law department, I was made aware that there

21 | was calls and emails that were made to both the law

22 | department and the safety department, and to my knowledge,
23 | Lieutenant Riley received emails algo.

24 1 0. Did you receive any emails or calls?

25 | A, Directly, no.
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Q. Do you have access to the call logs from the dispatch
center?
A Yes.
Q. Were you able to log in and find a1l of those calls?
A, I was, ves.
Q. Would you be able to recognize them as calls that you
had saved from the dispatch center?
A, Yes.
Q. I am going to show you what's been marked as State's
Exhibit 9,

MS. WOODS: Your Honoxr, may I approach?

THE COURT: You may.
Q. Do you recognize State's Exhibit 97
A. Yez, I do.
Q. And how do you recognize it?
A, This is a -- when I logged into the dispatch system, if
you will, I was able to take the recorded calls from that
day that were relevant to this case and then save it to a
file and then copy them to a digk.
C. Do you know how they are titled?
A. No.
Q. Did you make any notes that would tell you how they
were titled and saved?
A. Yes.
Q. If T showed you your notes, would that help refresh
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your recollection? o
A Yes.

MS. WOODS: Your Hondr, may I approach?

THE COURT: vYou may .
0. I'm showing you what's been marked as State's Exhibit
34, do you recognize that?
A I do, yes.
Q. And how do you recognize that?
A. These are my handwritten notes that I wrote down when I.

was taking the calls from the system and saving it to a
folder.
Q. And do they tell you what the title of the call would
be?
A. Not a title so much; I wrote down the date, the time,
and what console that the call came in to, and the duration
of that call.
Q. So let's look at console No. 3.

(Thereupon, playing CD)
0 Do you recognize that call?
Fiy Yes.
Q. And how do vyou recognize it?
A I've heard it before.
Q Is this one of the calls that you pulled off of the
gystem?

A. Yeg.
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written down in my notes.

Lo T s T ST

OB S ¢ i

- ORI o)

(Thereupon, playing CD)

Is that the duration of the call?

Yes.

And how many calls were there in total?

Ten. Eleven.

Now we'll go to console 43, do you recognize this call?
(Thereupon, playing CD)

Yes.

And how do you recognize it?

Without listening to it right now, but I have it

(Thereupon, playing CD)

Was that the entirety of that call?

Ne, I thought there was more to that call.
(Thereupon, playing CD)

Do you recognize that?

Yes,

And how do you recognize that?

That would be the second half of the phone call.
(Thereupon, playing CD)

Is that the duration of that call?

Yes.

What is the date and time of that call?

That was March 2nd, 2016, at 11:33:51.

When did you start your investigation?
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1]|A. I'm sorry. I believe that you said that was 4B; is

2 | that correct?

310Q. 447 and 4R,

4 | A. Okay. And I apologize, I read you 4C. So to correct

5 | the record, March 2nd, 2016, at 10:24:28.

6| 0. And what time did the call come in on Console 37

7 1A, That was March 2nd, 2016, at 9:32:11.

8 | Q. What time were you assigned to start investigating

9 | thig?
10 | A, It was between 8:30 in the morning and 9 o'clock in the

11 | morning.

12 |/ Q. And what time do you usually start?

13 |A. 8 a.m.

14 | Q. Look at console 4C. 1Is this also a call that vyou
15 | pulled in relation to this cage?

16 | A, Yes, it is.

17 | Q. And what is the date and time on this call?

18 | A. That's March 2nd, 2016, at 11:33:51.

19 (Thereupon, playing CD)

20 | @Q Do you recognize thig?

21 | A I do, yes.

22 1 Q. And how do you recognize this?

23 | A Because I've listened to it before and I, again,

24 | downloaded it from the system to a folder to the disk.

25 (Thereupon, playing CD)
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A.
Q.

all on the disk you prepared, correct?

A Yes.
(Thereupon, playing CD)
Q This is'console 4D. TIs that a call that you prepared?
A Yes.
Q. And what is the date and time on thig czl1l?
A That's March 2nd, 2016, and that's at 11:37:18.
Q Do you recognize the call, that brief second that was
played?
A. Not without hearing the whole call.
(Thereupon, playing CD)
C. ITs that the complete call?
A, Yeg.
Q. Do you recognize it?
A, Yes, T do.
Q. And how do you recognize it?
4. Again, another call that I listened to and I saved to a

folder and saved it to the disk.

A ol )

Is that the duration of the call?
Yes.

And how leng is that call?

Again, that was 4D or 4C?

4C.

That was 55 seconds.

And these are all part of State's Exhibit 9, they're
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Q
A.
Q
A

We're on console 4E.
(Thereupon, playing CD.)
Do you recognize thig?
Yes.
And how do you recognize this?

Because I believe it iz a dispatcher contacting one of

the shift supervisors.

Q.

Is thig a call that you downloaded from the gystem and

put. on the disk?

A,

Q
A
Q.
A
Q

Q
A.
Q
A

That's correct.

This is also part of State's Exhibit 9?7

" Yes.

And what time was thig?

That was, again, March 2nd, 2016, at 11:38:38.
(Thereupon, playing CD)

Is that the complete call?

Yeg, 1t igm.

And what time was that at?

That, again, was at 11:38:38.

What is going on at your end while thesge calls are

coming in?

A,

Well, again, I got notified of this, or I got agsigned

to this case between 8:30, 9 o'clock in the morning, so I'm

clearly working on trying to figure out what we have here,

what's going on, while these calls are coming. in during that
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time period.
Q. Were you working on any of your other active cases at

this time?

A, No.

Q. What was your primary regpongibility then on March
27nd?

A. After I got assignea to this case, it was this case,

that was the primary thing.
Q. I'm going a little cross-eyed over here.

Congole 4E, is that also a call you pulled?

A, Yes.
Q. I'm sorry. Console 4F, we jugt listened to E.
A. 4F, vyes.
0. Congole 4F, what time was that at?
A.  That was at 11:42:22.
Q. And if I played it, would you recognize it?
A. Yes.
(Thereupon, playing CD)
Q. And how do you recognize thisg?
. Becauge I have heard it before.
0. And that's -- not to beat a dead horse, but you were

the detective assigned?
A, Yes, I was.
THE COURT: All right. I think this is a

good place to stop for our lunch break. 8o, ladies
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and gentlemen, at this time we're going to go to
lunch. I'm geoing to have you back at about 20 after
1, and we will start at 1:30.

Again, you are not to discus; this case
amongst yourselves. Do not permit anyone to discuss
it with you or in your presence. Do not form or
express an opinion on thisg case until it is
submitted to you. Again, you are not permitted to
read any media or newspaper accounts of this case.
You are not permitted to post anything on Facebook,
Twitter, SnapChat, Instagram, whatever means you use
to communicate with the outside world through social
media. All right. Do you understand?

THE JURY: Yes.

THE COURT: Okay. Have a great lunch. TI'11]
see you in an hour. All rise for the juzry.

(Thereupon, the jury was excused.)

THE COURT: Okay. You may be seated. And I
will see you back here in about -- you-all, let's
say 1:15, because I would like you to go over the
jury instructions. All right?

MR. VICK: On that, Your Honor, we had

prepared late last night and filed this morning --
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we believe, based on the evidence that's been
presented so far, pursuant to Criminal Rule 20, as
well as Supreme Court of Ohio precedent, that this
case requires a jury instruction on the First
Amendment. And we had filed a motion for a propcsed
jury instruction with a drafted jury instruction on
the First Amendment, based on the facts of this cage
as they've already come in.

MS. WCODS: Your Honor} a copy was handed to
me just prior to Detective Connor taking the stand.
The State has not had a chance to fully read, nor
regsearch what was being proposed. The State
requests a little bit of time to get through this
and do our own research and, if needed, do a written
regponse.

THE COURT: And, obviously, I'm being handed
a copy of this right before we take a lunch break on
day two of our trial as well. So I have not had an
opportunity to review it. All right. So you can
also review this over the lunch break. 2All right?

MR. VICK: Thank vyou.

MS. WOODS: Thank you, Your Honor,

(Thereupon, the luncheon recess was taken.)
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THURSDAY AFTERNOON SESSION, AUGUST 11th, 2016
THE COURT: Okay. You may be seated.
All-right. The detective may resume his
position. And I will remind you that you are still
undexr oaﬁh.
THE WITNESS: Yes, Your Honor.
THE COURT: And you may proceed.
MS. WOODS: Thank you, Your Honor.
DIRECT EXAMINATION OF THOMAS CONNOR (Continued)
BY MS. WOODS:
Q. Detective, when we left off before the lunch break we
were reviewing 9-1-1 calls, or the calls that came into the
non-emergency dispatch line; is that correct?
A. Yeg, 1t 1is.
Q. To your knowledge, 1s there a difference between the
9-1-1 number and the non-emergency dispatch line number?
A 9-1-1 is that -- I think we all know what that‘is,
that's emergency calls only. Typically somebody will call

the 1234 number for something other than an emergency.

Q. You said the 1234 number, do you know that number
offhand?

A, Yes.

Q. And what ig that number?

L. It's 440-885-1234.
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Q
A
Q.
A
Q

A.

Q.

Q
A
Q
A,
Q
A

0

on one of the calls, is that where your memory is as well?

BY MS. WOODS :

And those calls are recorded as well?

Yes, they are.

And that's where these calls have all been pulled from?
Yes.

If memory serves me correct, we left off on console 4-F

Yes.
So we move on to console 4G, did you pull that call?
I did, vyes.

If I played it for you, would you be able to recognize

Yes, I would.
When was the date and time of this call?
March 2nd, 2016, 12:48:27,

(Thereupon, playing CD)

Detective, is that the entirety of the call?
It is, ves.
Console 4H, is that also a call that you pulled?
Yes, it 1is.
And what was the date and time of this call?
March 2nd, 2016, 9:21:10.
(Thereupon, playing CD)
Detective, ig that the entirety of the call?

It is, vyes.
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Q. We'll move on to congole 5A, ig that also a call that
.you heard, you'd recognize it if you heard it?
A. Yes.

(Thereupon, playing CD)

BY MS. WOODS:

Q. Detective, do you recognize that call?

A. I do.

Q. How do you recognize that céll?

A. Again, another one of the phone calls that I listened

to and downloaded from the system to a disk.

Q. And the last cne ig console 5B, did vou pull this call
ags well?

A, Yes.

Q. What is the date and time of the call?

A. March 2nd, 2016, 7:40:16.

(Thereupon, playing CD)

Q. Detective, ig that the entirety of that call?
A, I don't believe so0.
0. Reviewing the contents of the disk, do you see any

other phone callg that were brought in?

A. No.
Q. Or do you have any others in your notes?
A.l No.

Q. Did that call just get cut off and the remainder did

not get recorded?
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A. I don't know what happened to the call. CClearly that
wasn't the end of the call from what we heard, but if that's
what was on the system, that's all I could downlcad.

Q. Sc by the time all of these calls come in, Detective,

you were already assigned to start investigating; is that

correct?
A, Yeag.
Q. If you can recall, how many open cases did you have on

your docket or on your caseload when this came in?

A, Ag I stated earlier, at any given time there's 20, 25
cases. I know that there were three higher priority cases
that I was working on at the time.

Q. Because of your reagsignment onto this case and this
becoming high priority, did you have to move or rearrange
your sgchedule at all?

A I did, vyes.

Q. What did you have to do?

A. In particular, I was working on the case that I
mentioned earlier in regards to a home invasgion. -There was
a defendant that we were trying to obtain buccal swabs from.
In fact, we had obtained a warrant a month earlier that he
refused to comply with the warrant, and I was supposed to
come down that particular day and get the buccal swabs and
the congent, and I had to switch it from that day to that

next Friday.
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Q. And what is a buccal swab?
A. It's just a cotton swab and it ultimately gets
submitted to BCI for DNA testing.
Q. Were you previously scheduled to take that buccal swab

on March 2nd?

A, Yeg, I wasg.

0. And were you able to cbtain the buccal swab on March
2nd?

A, I was not.

Q. What date were you able to cbtain that buccal swab?

A. On March 5th,

Q. You had mentiocned earlier that you had received
numerous pages from Facebook. We had loocked at State's
Exhibit 16 as it relates to the pages as a result of the
fake City of Parma Facebook page. Did you algo receive
pages from Anthony Novak's page? |

AL I did, ves.

Q. And 1f you recall, how many pages from the official
record did you receive there?

A. That would be approximately 2500 pages.

MS. WCODS: Your Honor, with this large
number of.exhibits, may I use this small table for
the detective?

THE COURT: You may.

MS. WOODS: Thank you.
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Q. Detective, we're showing you what has been marked as
State's Exhibit No. 20, do you recognize this voluminous
file?
A, As it is here, I'm guessing that's the 2500 pages,
approximately, of Mr. Novak's personal Facebook account.
Q. Did you take the time to read that record?
A, I did, ves.
Q. In that record, did you see any statements from the
Defendant about creating this fake Facebook page?
A. I did, vyes.
Q. If yoﬁ could, give ug a sampling from the record as to
what -- if you need to pick through the record, go ahead.
I've marked cut some pages. That should be --

Do you recall reading that section?
b, I do, ves.
Q. What pages are you looking at of the entire record?
A What I have with me here is page 2381 through 2386.
Q. And in that section, what is it?
A, These are comments, if you will, but it's Mr. Novak
communicating with other users, Facebook users.
Q. Is it a messaging service similar to instant message?
A Yes.
Q. And what is the nature of those, of that message?
A Well, on page 2381 a person by the name of Ben Palmer
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that, sc that's the content of what was sent, saysg: "Ig
that your page - the City of Parma police dept. page?"

Mr. Novak sends a reply to Mr., or Ben Palmer, and
the body of that is, "Yes haha."
Q. Do they have a discussicn about the page throughout
those records, those pages of the record?
A. Yes.
Q. In reviewing that section, is there anything else that

the Defendant says that would stand ocut to you?
A, Yes. Pardon me. On page 2383 Ben Palmer sends to
Mr. Novak, "Not sure if this ig stepping into criminal
activity or not." Again, a second megsage sent from Ben
Palmer to Mr. Novak, "but I have an idea. " Mr. Novak
responds to Ben Palmer with, "Hahah what is it n
Mr. Palmer -- or I'm sorry; Ben Palmer sends to Mr. Novak,
"just make a carbon copy of the post they just made...and
switch it around. "

Ben Palmer sends another one to Mr. Novak, "so
basically you're calling their page an imposter.n
Q. Detective, which post, if you can tell from that
snippet, is the Defendant and thisg Mr. Palmer character
referring to?
A. The record shows that it would be referring to the
announcement that Lieutenant Riley made with, This is a fake

Facebook account.
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1 Q; And does the Defendant post Lieutenant Riley's warning
2 | to his fake Facebook page?

3| A Yes.

410, - We'll continue on to another section of the record

5 | there.

6 Detective, do vou recall reading that section of the
7 | records provided by Facebook?

8 | A. I do, vyes.

2 Q. And what pages are those?
10 [ A, Hold on a second. This is page 993 and page 994,
11 0. And in reviewing thoge, are there any statements from

12 | the Defendant in those pages as it relates to the fake Parma

13 | Police Department Facebook page?
14 | A. Yes.

15 | ¢. And what are those gtatements?

16 | A. I'm just going to start out at the top of the page, and

17 | he 18 now communicating with a person by the name of Danny

18 | Rock. Mr. Novak is communicating with a person by the name

12 | of Danny Rock. And what we see on the first one, 993, ig,

20 | "hahah." Danny Rock sends to Mr. Novak, "People believe
21 [ it." Mr. Novak responds to Danny Rock, "it has 20 shares
22 | and only 3 of them are my friends." Mr. Novak again sends

23 | to Danny Rock, "Yeah the ones who figured it out I just
24 | deleted there posts haha." Danny Rock sends to Mr. Novak,

25 | "Ok lel.n
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Q. I'll pause you right there, Detective. The Defendant
told his friend in this message that he is deleting what, if
you can tell?
A. And, again, it says, "Yeah the ones who figured it out
I just deleted there posts haha."
Q. Can you tell what was figured out?

MR. VICK: Objection.

THE COURT: That would be sustained.
BY MS. WOOLS:
Q. Detective, drawing your attention to Sﬁate's Exhibit
le, in State's Exhibit 16, are there posts in that that call
this a fake page?
A, Yes.
C. And can you tell from the official Facebook record if
posts have been deleted, or which posts have been deleted?
A No.
Q. And why is that?
A. Well, posts that were deleted prior to Facebock
receiving my preservation letter, they're gone, they're not
there.
Q. And once the preservation letter was sent, what does
that‘accomplish again?
A. It lets the company know to preserve that account
exactly the way it ig, that nothing mdre is to be done with

that account as far as changes being made or, you know,
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deletions or anything like that.
Q. So 1f there had been comments, if vou know, if there

had been comments deleted after the preservation, would they

show up in the official Facebook record?

A Can you say that again®?

Q. If you know the answer. If comments were deleted after
you sent the preservation letter, would they show up in that
official record?

A. I don't know.

0. We'll turn our attention back to State's Exhibit

No. 20, the large voluminous file.

Did you send a preservation letter for Mr. Novak's

account as well?

A. I did, ves.

Q Detective, what pages are you holding in your hand?
A, I have pages 156 through 163.

0 Did you review thcose documents before today?

A Yes.

Q Did vou review them in the course of your
investigation?

A, Yes.

Q. Do those contain any statements from the Defendant?
A. Yes.

o. " Do they relate to the creation of the fake Parma Police

Department Facebook page?
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A Yes.
Q. Would you give us a short snapshot of what that section
containg?
A. Sure. Starting on page 156, at this particular time
Mr. Novak's sending back and forth with a recipient being
Seth Kopchu, that's K-o-p-c-h-u.
Q. Is this through the same type of difect messaging
system?
A, Yeg.

So Mr. Novak gends -- and, again, I'm just going to

start at the top here. Mr. Novak sgends to Seth Kopchu, "I
thought it would be big for like a secoﬁd I didn't realize
it would end up on the news haha." Seth regponds, or gends
to Mr. Novak, "What can detectives even do here hahaha."”
Seth again sends a message to Mr. Novak, quote, "Please
stop, " unquote. Another message that Seth sent to

Mr. Novak, "Did you break a law."

Q. I'1ll stop you there, Detective. Did you ever ask the
c¢reator of the page to stop the messaging or to take down
their gite?

A, No.

Q. And why not?

A. At the particular time we didn't know who the person
was .

Q. And so what was your primary goal on March 2nd as it
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relates to these Facebook pages?
A. Sure. The primary goal was to have the page removed
because of what it was creating, and then also to preserve
that account and attempt to identify who that person was
that created that account.
Q. Detective, the sections that we've locked at, are those
the only sections in that entire record that deal with the
creation of this page?
A No.
Q. That's jﬁst a brief summary of some conversations that
are in there?
A Yes.

MS. WOODS: Your Honor, if I may have a

moment?

THE COURT: You may.
BY MS. WOODS:
Q. Ag you were watching the Defendant's page live, at that

point did you notice on his page any statements that were
public rather than in a private messaging system?
A. I saw comments that were public, ves.
MS. WOODS: Your Honor, may I approach?
THE COURT: You may. |
Q. I'm approaching with what has been marked as State's
Exhibit 11. Take a look at that and tell me if you

recognize that.
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A, Yes, I do.
Q. How do you recognize that document?
A. This ie, again, the printed-out wversicn of Mr. Novak's

personal Facebock page that I printed ocut on March 4th,
2016.

Q. And is this document showing on the Mondopad the same
as what you're holding in your hand?

A It is, ves.

Q. What statements or comments did you see or admissions
from the Defendant did you see when you were monitoring thisg
page live?

A. Oon page 2 of 5, pardon me, at the bottom right of

Mr. Novak's page, he is -- a person by the name -- well, at
-1east the icon of Andrew Mann, M-a-n-n, asks, "Is this a
legit gite?" Mr. Novak responds, "Ya." Mr. Mann responds,
"No it is not. Just found the real one. If you want to
find the real sgite loock up City of Parma Police Department.
It's basically the same minus the word The.™"

0. .So, Detective, you had mentioned earlier that there was
a slight difference in the two banners, one included the
word "The"?

A Yes.

Q. When did you say you noticed the change to remove the
word "The!?

A, It was after I initially viewed the page on March 2nd;
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g0, again, between 8:30, 9 o'clock in the morning the word
"The" was there, afterwards I noticed that it was gone.

Q. Detective, after you got all of the Facebook records
and reviewed them, what did you do next?

A, Sure., I met with the law department, went over the
records and what I learned from the records, and it was at
that time that the law department said, move forward with an
arrest warrant.

Q. Ig this standard procedure before you get an arrest
warrant?

A, Yes.

Q. And what is an arrest warrant?

A. It's a warrant that's issued to place somebody into
custbdy.

Q. What did you do next?

A. I went to -- the prosecutor's office prepares the
warrants. I appeared in front of a judge or magistrate, I

can't remember which one, where I was sworn in, explained
the facts to that judge or magistrate, and signed the
complaint and warrant, and the judge or magistrate signed
the complaint and warrant as well.

Q. Was thig the Cuyahoga County Prosecutor's office or the
City of Parma Prosecutor's office?

A. City of Parma.

Q. And was the judge a Court of Common Pleas judge or a
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City of Parma judge or magistrate?
A. Parma municipal court judge or magistrate.
Q. Is that your standard procedure when you get search

warrants or arrest warrants?

i It is, ves.
Q. So after you got the warrant, what do you do next?
A. The warrant then is filed with the clerk of court's

office, and at that particular time it's waiting until
another officer either spots the person wanted or another

agency picks him up, or whatever the casge may be.

Q. You don't go breaking down doors at that point?

A, No.

Q. Did there come a time that you were able to move
forward?

A. Yes. And I don't remember the exact date off the top

of my head, but I did come into work, whatever morning that
was and -- I'm saying it's around March 25th time frame,
again, I don't know the exact date, but I wasg advised that
Mr. Novak was in custody and he had been arrested the night
before.

Q. And at that time, upon receipt of that knowledge, what

did you do in the course of your investigation?

did.

A, I did a processing of Mr. Novak, typical in any type of

arrest that we have, we process everybody, and that's what I
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Q. At that point, or at what point did you get a search
warrant for Mr. Novak's house?

A. Bagsed on what I learned, Mr. Novak was living on
Wexford Avenue, had been sgince October of 2015, but he had a
roommate. He had a roommate by the name of Mr. Kozelka, I
believe it's Andrew Kozelka. I believe he goes by Drew
Kozelka. So based on that, and here, I had not treated this
case any different than any other computer crime case that
I've ever worked on.

Computer crimes are very standard inasmuch as, yes,
we have records from Facebook, yes, we did, but I still have
to put a perpetrator, an offender behind the computer. So
it's not so much that I can base everything on the records,
I have to put them behind the computer. And then with the

information that I've learned that he had a roommate,

Mr. Kozelka, I had teo keep in mind that I also have to
remove Mr. Kozelka as the possible offender in this case.

Q. Just sgo I'm clear, just because you have these records,
your investigation wasn't complete?

A. It was not.

Q. Is that because I could have said, I'm Anthony Novak

and I created that page?
A, Not necegsarily.
Q. Okay. When did you ~-- what is your process for

obtaining a search warrant for a house; is it any different




10

il

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 1:17-cv-02148-DAP Doc #: 6-1 Filed: 10/18/17 211 of 320. PagelD #: 1514

3

211

from the other search warrants to search Facebook, or
anything like that?

A. No, it's exactly the same. We'll prepare the search
warrant affidavit, that goes to the law department for

review. Again, whatever changes need to be made or if

After that is approved by the law department, then I, in

applied for the search warrant.

Q. And did you execute a search warrant upon Mr. Novak's
house?

A. Yes, I did.

Q. When you execute a search warrant on a house, any
house, are your procedures the same?

A, Yes,

Q And what are those procedures?

A Ag far as the entire execution goeg?

Q. Yes.

A Sure. We take a copy of the search warrant with us,

it's called a service copy. You know, for officer safety
purposes, we take a good amount of officers with us. We
don't know what we're getting into when we're executing a

search warrant on a home. So we will knock and announce,

something needs to be added, whatever the case may be, they

review the entire documents of the search warrant affidavit.

this particular case, went to the municipal court judge and

Police, search warrant. And in this particular case we did
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that, there was no answer at the door, we waited a
particular amount of time, we entered the residence. We
found Mr. Kozelka inside the house, and unfortunateily he was
using the rest room at the time, so he cculdn't come to the
aocor .

At that point. though, we have a detective or an
cfficer assigned to take photeographs; photographs are taken.
Pursuant to the search warrant then, what's listed in there
ends up being seized. We leave a copy of the inventory
sheet with a copy of the search warrant. And then, you
know, when we come back, we have tc file what's called a
search warrant return. We also have to file that paperwork
with a judge or another judge of the court that issued the
particular warrant, and then those ultimately get filed with
the clerk of courts.

Q. And you followed -- did you follow that procedure for

this warrant?

A. I did, yes.

Q. And what was the addresgss of that housge, 1f you can
recall?

A. I don't -- it's 18 something Wexford Avenue. I don't

remember the full numericals.
Q. What city 1s that in?
A, Parma, Ohio.

Q. And what county?




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 1:17-cv-02148-DAP Doc #: 6-1 Filed: 10/18/17 213 of 320. PagelD #: 1516

213

A. Cuyahoga.
Q. Were photog taken during the execution of this search
warrant?
FiN Yes, they were.
0. Detective --

MS. WOODS: Your Homnor, may I approach?

THE COURT: You may.
BY MS. WCODS:
Q. Detective, I'm showing you what's been marked as
State's Exhibits 28 thrbugh 32. Take a moment and review
those.
A, Yes.
Q Do you recognize those photos, Detective?
Fiy I do, ves.
Q. How do you recognizé them?
A Theée are the photographs that -- and I didn't take
pictures that day, but another officer took pictures that
day of the house, Mr. Novak's resgidence.
Q. Are they true and accurate representations of what the

house loocked like that day?

A, Yeg, they are.

0. And, Detective, do the pictures on the Mondopad match
what you have in your hand?

A. Yes.

0. Is there an exhibit sticker on that document?
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This one is State's Exhibit 32.

A

Q. And what isg State's Exhibit 32°?

A It shows the exterior of a double, a duplex home.

o] Moving on to the next picture. Do you recognize this
picture?

A. I do, ves.

Q I believe this is State's Exhibit 317

A It is, ves.

Q. And how do you recognize State's Exhibit 217%

A Again, same thing, an outside photograph of the
residence.

Q. Te this the residence that you executed the search
warrant on?

A. It is, yes.

0. Is this a true and accurate depiction of how the house
looked on the day of the search warrant?

A. Yeg.

Q. Moving on to State's Exhibit 30. Do you recognize
State's Exhibit 307

A I do, ves.

Q. How do you recognize State's Exhibit 307

A, Again, this is just showing, again, the outside of the
house, but it's just showing the address on the mailbox.
Q. And what is that address?

A, 1812,
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Q. Is this a true and accurate depiction of how the house
looked on that day?
A. Yes, it is.
Q. In order to not‘repeat myself for the remaining
pictures, have you looked through all of those pictures?
A, I have, ves.
Q. Are they all true and accurate as to when you executed

the search warrant that day?
A. Yes, they are.

0 I believe this next photo is State's Exhibit 297

A, It is, ves.

Q Do you recognize State's Exhibit 297

A Again, another photograph from the exterior at the back
of the home.

Q. Is it common to photograph the exterior of a home when
you do a search warrént?

A. Yes. |

Q. And why is that?

A, Jugt to show the way the home was at the time, the day
that we executed the search warrant.

Q. This should be State's Exhibit 28. I could be wrong
with my numbering.

A. I'm showing State's Exhibit 22.

Q. Then your numbering is correct. State's Exhibit 22, do

you recognize it?
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A. Yes.

Q. And how do you recognize 1it?

A. Those were two of the, if I recall correctly, ten items
geized, which §n the photographs show a cell phone and a --

Detective Klein alluded to it -- an AirPad, or something to

that effect.

Q. A tablet computer?

A, Yes.

Q. And why do you photcograph, why did you photograph these

itemsg?

A. | We photograph all items that are seized.

0. Were these items that were geized?

A. Yes.

C. We'll move on to the next, and eince my numbering seems

to be off in my head, what's the exhibit number on the next
one vyou have?
State's Exhibit 23.

Do you recognize State's Exhibit 237

A,

Q

A. Yes.
Q And how do you recognize State's Exhibit 23?2

yiy This is one of the Toshiba laptops that were seized.
Q And the purpeose for seizing the laptops, why were the
laptops seized?

A. Well, again, as I stated earlier, in computer crimes

it's not so much based upon records, certainly you could use
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those, but ultimately in my training and experience we gtill
have to put the perpetrator or the offender behind the
computer. So records are one thing, but actually putting

that person behind the computer is something else.

Q. And this next picture, Detective, State's Exhibit 24
maybe?

A, 24, yes.

Q. Do you recognize State's Exhibit 247

A. Yes. Agailn, another laptop that was seized in the

gearch warrant.

Q.  The next exhibit, State's Exhibit 25°?

A Tt is.

Q. And what doeg State's Exhibit 25 show?

A It's very difficult to tell. It's blurry. I'm not
going to pretend to know and say what I think it is.

Q. ' Not a problem.

Wag it an item in the household?

A It was, yves.

Q. State's Exhibit 26, you have the hard copy?

A. 26, yes.

Q. Do you recognize State's Exhibit 267

A. Yes, this shows two gaming systems in the photograph,
the Xbox on what appears to be -- I believe the Xbox on the

bottom shelf and another gaming system on top.

Q. Were these items that were seized?




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 1:17-cv-02148-DAP Doc #: 6-1 Filed: 10/18/17 218 of 320. PagelD #: 1521

218
A. Yag,
Q. Why would gaming consoles be seized?
A. Again, in my training and experience, gaming consoles

alsc have the ability to connect to the Intérnet. So if
they're Internet cabled, people can communicate and they can
use thege gystemz to accegg the Internet.

Next exhibit, Detective, 1s which exhibit number?

This is State's Exhibit 27.

Do you recognize State's Exhibit 277

I do, ves.

 And how do you recognize State's Exhibit 277

M0 B 0 P ©O

In the middle on the note pad is a cell phone that was

also geized.

Q. Thig should be State's Exhibit No. 28, do you recognize
that?
A. It is State's Exhibit 28. Yes, I do. And that appears

to be a router in that photograph.

Q. And was that seized as well?

A. I don't recall the router being seized. It could have
been, but I don't recall that.

Q. Once you had seized the phones and the Internet capable
devices, what did you do next?

A, Cnce we left the house, all that property was taken
back to the Parma Pclice Department detective bureau, and at

that point I applied for yet another search warrant to
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accesg those electronic devices.
Q. So just because you have the devices, does that mean

you're able to go into them?

A. No.
Q. What did you do next?
A. Again, prepared a search warrant affidavit, presented

that to the law department, who also reviewed it, after it
was approved by them, appeared in front of a municipal court
judge, I was sworn in, went over the facts of the case, I
signed the affidavit, and the judge signed the affidavit and
gearch warrant.

Q. Detective, I'm going to show you what has been

previously marked as State's Exhibit 6. I'm sorry. State's

Exhibit 4.
MS. WOODS: Your Honor, may I approach?
THE COURT: You may.
Q Do you recognize that, Detective?
iy Yes, I do.
Q. And how do you recognize that?
A This is one of the items, a Samsung Galaxy S5 that was

seilzed pursuant to the search warrant.

Q. Was all the property that was seized returned?

A. No, not all of the property.

Q. -Is there additional property that ig still in police

lock-up or police evidence?
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4. Yes, there is.
Q. I am going to show you what has been previously marked
as State's Exhibit 5-A and 5-B.
MS. WOODS: May I approach, Your Honor?
THE COURT: You may.
Q. Detective, I am showing you what is marked ag State's

Exhibit 5-A. Do you recognize State's Exhibit 5-A?

A, Yes.
Q. And what is State's Exhibit 5-Av
A This 18 a Toshiba laptop with power cord, and it's

search warrant item No. 10, that was seized pursuant to the

gsearch warrant.

0. And State's Exhibit 5-B, do you recognize that?

A I do, ves.

Q. And how do you recognize State's Exhibit 5-B?

A This is a Toshiba laptop, item No. 3, and again that

wasg seized pursuant to the search warrant.

Q. How were these items labeled?

A. On the search warrant inventory sheet you list items
one through however many blocks there are on one page, say
there's 1 through 15, so you go to a second page and then
list 16 through 25, whatever there is. 8o each item then is
listed, so you have item No. 1, item No. 2, 3, 4, 5, and on
thig particular one it says search warrant item No. 3. So

that would have been listed ag No. 3 on the search warrant
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inventory sheet.

MS. WOODS: Your EHonor, may I approach?

THE CCURT: You may.
BY MS., WCODS:
Q. Detective, I am showing you what's been marked as
Sﬁate's Exhibits 35 and 36, do you recognize these items?
A, I do, ves.
Q. And how do you recognize State's Exhibit 357
A. 35 i a Western Digital hard drive. Again, it states
here search warrant item Ne. 2, and that would have been
seized pursuant to the search warrant.
0. And what, in your training and experience, is the
purpose behind a hard drive?
4, Sure. A hard drive stores the most amount, at least to

my knowledge, stores the most amount of information, sc it's

important. That's the best I can explain it. The most
amount of information, to my knowledge, goes on a hard
drive, not a disk or a thumb drive or anything like that,
it's the hard drive that contains the most information.

Q. So i1s it an external storage for a computer?

A. Sure.

Q. And what ig State's Exhibit 367

A. State's Exhibit 36 is another hard drive with power
cord. This is labeled search warrant item No. 1, and this

again wag seized pursuant to the gearch warrant.
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Q. Were all of the itemsg, after they were seized, passed
on for further inspection?
A, Yes. As I stated, I applied for a search warrant to
actually have the internal things then be examined, and
that's where that search warrant then was given to Detective
Klein for execution.
Q. When Detective Klein was finished with his review of
the data, did you review his work as part of your job?
A, I did, ves.
Q. I am showing you --

MS. WCODS: Your Heoner, may I approach?

THE COURT: You may.
Q. Detective, I am showing yvou what's been marked as

State's Exhibitg 7, 8 and 21. Tell me 1f you recognize

these.
Do you recognize those, Detective?
A. I do, ves.
Q. Start with State's Exhibit 7, how do you recognize it?
A. i recall that this was a screen shot that Detective

Klein was able to provide.

Q. And is this a screen shot that you reviewed yourself?
A Yes, 1t is.

0 State's Exhibit 8, do you recognize State's Exhibit 87
A, I do, ves.
Q

And how many pages are there to State's Exhibit 87
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A. There are two.
Q. And what is State's Exhibit 87
A, Thig ig a post that was on the fake Parma Pclice
Department's Facebook page, and this is in regards to the
Subway robbery with the woman loitering, you know, and if
you have information about her, you know, call the Parma
Police Department.
Q. To your knowledge, was there a real robbery at that
Subway?
A, There was, ves.
Q.. Do you recall what images were used on that, images
that were used on that post?
A. Yeg, it was a capture of surveillance wvideo.
Q. Let's look at page 2 of State's Exhibit 8, do you
recognize page 27
A, I do, ves.
Q. And how do you recognize Exhibit 8 page 27
A. That's the capture from the surveillance video that was
actually on the real page.
C. The woman that is seen at the bottom of State's Exhibit

2, do you recognize that image?

A. I recognize the image from this particular case.
0. Now we're looking at State's Exhibit 21, do you
recognize State's Exhibit 217

A, I do, ves.
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And how do you recognize State's Exhibit 217
A This is a post, the first post that went up on the fake
page in regards to the homeless.
Q. To your knowledge, if you know, which post garnered the

most attention?

A. It was the first post.
0. And this was the first post?
A That's correct.

MS. WCOODS: Your Honor, may I have a moment?
THE CCURT: You may.
BY MS. WOODS:
Q. Detective, is there any other additional follow-up you
did as it relates to this case?
A. No, nothing that I recall.
Q. After this case, did you become aware of any other
sites that were up in the name of the Parma Police
Department?
A. Yeg, I did.
0. How did you become aware of those?
MR. VICK: Objection, Your Honor. May we
approach?

THE COURT: You may.

{Thereupon, a digcusgsgion was had between

Court and Coungel at sidebar outgide the
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hearing of the jury and off the record.)
THE COURT: Okay. That objection is
sustained.
MS. WOCDS: Thank you, Your Hcnor.
BY MS. WOODS:
Q. Detective, were you able to determine the person behind

the fake Facebook posts pretending to be the Parma Police

Department?

A. Yes.

Q And who was that person?

A Mr. Anthony Novak.

Q. Dc you see Mr. Novak present in the courtroom today?

A I do, ves.

Q And for purposes of our court reporter, could you point

out an article of clothing that he's wearing?
A. Yes. He has a blue dress shirt on and a silver black
and blue tie.
MR. VICK: 8o stipulate, Your Honor.
THE COURT: Okay.
MS. WOODS: Your Honor, may I have a moment?
THE COURT: You may.
MS. WOODS: No further questions.
THE COURT: All right. Crogs-examination.

MR. VICK: Thank you, Judge.
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CROSS-EXAMINATION OF THOMAS CONNOR.
BY MR. VICK:
Q Good afternocn, Detective.
A Good afternoon. How are you?
Q. Well. How are you?
A Good.
o] You've been a detective with the Parma Police
Department for a long time, correct?
A, Yes.
Q. And you're very familiar with what your job duties and
responsibilities are, correct?
A. Yesg.
Q. Basically, you investigate crimes; is that right?
A, Yes.
Q. And part of your duties in investigating.a crime is to
document your investigation, correct?
L. Yes, that 1s correct.
Q. And you document it through either various police
reports or investigative reports, correct?
A, Yes.
Q. And would you agree with me that the information
contained in or that vyou put in that investigative report is
very critical to your investigation?
A. Yes.
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0. And, in fact, 1if it were a material element of a crime,
gay a murder, and you had the murder weapbn, you would state

what date vou obtained that murder weapon in your report,

correct?
A. Yes.
Q. Same thing if it were a rape and you obtained a rape

kit, correct?

A. Yes.

Q. And when you were talking about the gearch warrant at
Anthony's residence, okay, and you were sgaying things like
the investigation wasn't over when Facebook returned its

pages, correct?

A, Yeg.

C. Because you have to put Anthony behind the computer,
right?

A. That's correct.

Q. And it's not really behind the computer, but it's

behind the Facebook page itself, right?

A, Yes.

Q. I mean, not that you -- you know, you can't be behind a
Facebook page. But you've got to link the two together and
put 'em on him, right?

A, That's correct.

Q. Great. And the only way you can do that, based upon

your prior computer experience, 1s to get your hands on his
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computer, right?
A. Well, vyeah, that's the way I was taught and that's the
way I have done it for years.
Q. I mean, you know, I don't mean just the computer,
computer, cell phone, tablets, any type of electronic, Xbox
and Play Station?
A, Yes.
Q. And you had said that the hard drive is one of the more
important things because of the volume of material it can
take in?
A. I did testify to that, but I thought the guestion was
put in a different context.
Q. Not important.

And you didn't just pick this case up, correct,
Lieutenant Riley assigned it to you, right?
A, Yes, that's correct.
Q. And the police department is what we refer to as a
paramilitary organization, correct?
A, Yes, that's correct.
Q. T apologize, I didn't mean to cut you off.

A lieutenant is higher up on the hierarchy than a
detective, right? |
A. Yes.
Q. And if a lieuténant gives you anrorder, you have no

obligation to deny that order, correct?
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A. That's correct.
Q. In fact, if you deny that order, you can be written up
on conduct charges, right?
A. That's correct.
c. So you receilve this case on May 2nd, correct?
A. Yes.
Q. And on May 2nd, I believe you testified that you
immediately sent that preservation letter to Facebook,
correct?
A. Yes.
Q. And after that, on May 3rd, you checked to see if that
Jayson Barry had responded to you, correct?
A. Yeg. I can't remember -- yeg, I did check on May 3rd

to see if -- and I don't know that I testified to it on
direct in regards to Mr. Barry.

Q. That's correct, and let's just clear up the recocrd.
Jayson Barry is the representative from'Facebook, correct?
A. That's correct.

Q. - And it will come out later, but we have stipulated to
the documents from Facebook in this cage. You're aware of
that, correct?

A, Yes,

Q. So there wag no need just to drag Mr. Barry in here
from California?

A Correct.
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Q. But that was your main contact point from Facebook?
A. Yes.
Q. Ckay. Thank you. Do you recall then on March 18th you
received 2,796 pages of information from Facebook?
A, I do recall that, ves.
Q. And on March 25th you executed the search warrant at
his house, correct?
A Yes.
Q. So you testified that the evidence that you're going to

take from his house ie of the utmost and vital importance to
your investigation, correct?
A, Well, sure, veah, I have to put, again, the perpetrator
or the offender behind the computer, and especially with the
information that I learned that there's a roommate.
Q. Right. And you're aware that, throughout the course of
your career as a detective, people destroy evidence,
correct?

Yes.

They throw hard drives into the Lake, correct?

A

Q

A, Yes.
Q They throw guns into the Lake, correct?

A Yes.

Q So from March 2nd until March 25th you didn't feel it

was important to go out there and get his evidence; is that

correct?
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A. Well, no, March 2nd is the date of the incident, March
3rd was when I applied for a search warrant for the records
for Facebook, March 18th is when I received the records back
from Facebook; however, with the question that was
presented, I still didn't know where Mr. Novak lived.

That's one key factor in this thing in regards to a search
warrant. And, again, with information I learned on or about
the 24th, 25th of March, that's when we applied for a search

warrant for the residence.

Q. Yet you received back 2,796 pages on March 18th, right?
A, Yes.
Q. And you received back Anthony Novak's personal Facebook

page, correct?

A. I did, vyes.

Q. And you had a picture of Anthony Novak from those
Facebook pages, correct?

A, Yes, I did.

Q. And if you run Anthony Novak's name in the Bureau of

Motor Vehicles, a license picture would have come up,

correct?
A. Yes, I believe so.
Q. And if he's registered with the Bureau of Motor

Vehicles, you would have been able to find his address,
correct?

A. Oh, we did have an address for him. We had a Pinegrove
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address for him.
Q. But you could have executed that. search warrant a lot
earlier -- |
A. I don't believe so.
Q. -- isn't that correct?

Throughout the.investigation in thig case, again,
it's -- you testified to it, it's very important and
critical for you tc document the steps you take and the
evidence you-obtain and the key facts of the case in your
investigative report, correct?

A Yes.

Q. And do you have that reporxt?

A, In front of me, nc.

Q. In your report, on March 2nd you had testified you were
made aware of a fake page, correct?

A, Yes.

Q. And then you document on March 3rd that you had checked
your email and found that Mr. Barry had gotten back to you,
correct?

A, Yes.

0. And March 18th was the documentation for the Facebook
pages received, correct?

A, Yes.

Q. March 25th you note that you were advised that Anthony

had been arrestéd, right?
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A. Yes.
Q. And March 28th is when you applied for the search
warrant,.correct?
A Again, I don't know without my report, but it's around

March 25th-ish time frame.

Q. And that was contained in your report, correct?
A. Yesg,
Q. Okay. On March 29th you were documenting things that

Detective XKlein had given you with respect to the items that
were seized, correct?

A. Yes.

Q. And on March 30th Detective Klein adviged you that the
computer doesg belong to Novak and the investigation or the
interrogation of the computer waé complete, correct?

A Yes.

Q. April 4th you stated that you went through the images
from Kozelka's computer, correct?

A. Yes.

Q. And on April 5th you were very clear to document all of
the callg that came into digpatch, correct?

A Yeas.

Q. And we're here on a charge of disrupting public
gervice, correct?

A, Yes.

Q. And it's the disruption of a public service or a police
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function, correct?
A. Yes.
Q. And you testified on direct examination that because of
your investigation in this case you had to cancel a buccal
swab, correct?
A, Yes.
Q. Where is that in your report?
A. That's not in the report.
Q. Okay. When you apply for a search warrant, that search
warrant has to have an affidavit, correct?
A. | Yeg.
Q. And in order for a search warrant to be granted by a

judge or a magistrate you have to satisfy or convince that
judge or magilstrate that there's probable cause either that

a crime was committed or that the items you're looking for

in an investigation are where you say they are, correct?
A. Yes.
Q. And so the items -- strike that.
When you draft an affidavit, it has wvarious numbered
paragraphs, correct?
A, Yes.
Q; And when you're done, you review that affidavit,
correct?
A, Yes.

0. And that affidavit, in order to get notarized, it's
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gworn testimony, right?
A, Yes.
Q. You have to raise your hand and take an oath before the
notary will stamp it, right?
A. Yes. Yes, but we don't -- a notary doesn't stamp it.
A judge signs it and then it goes to the clerk of courts.
Q. And you would agree with me that it's very critical and

important to contain, or to put in the affidavit all of the
key facts that you have to support that a crime was
committed, correct?
A, Yes,

MR. VICK: Your Honor, may I approach?

THE COURT: You may.

MR. VICK: Thank vyou.
BY MR. VICK:
Q. Detective, I'm going to hand you what's been previously
marked as Defendant's Exhibit B. Would you take a moment

and look at that, please.

A.. Okay.

Q. Detective, are you ready?

A, Yas.

Q. Okay. Thank you. And, sir, you've had an Cpportunity

to review that?
A. I have, vesg.

Q. And if you'd go to page 1 of the actual search warrant,
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would you agree with me that this {s the search warrant and

attached affidavit for the search of Anthony's residence?

A. Yes.

Q. Okay. and after having reviewed that, are Yot

catisfied it's a true and accurate representation and a true

and accurate COPY of the actual search warrant and affidavit

you obtained?

A, Yes.

Q. Thank you. And can you go to paragraph 5 of your

affidavit, please.

MS. WOODS: Objection. May we approach?

THE COURT: You may.

(Thereupon, a digcussion was had between
Court and Counsel at sidebar outegide the

hearing of the jury and off the record.)

THE COURT: That objection is overruled.

MS. WOODS: Thank you, Your Honor.

MR. VICK: Thanks, Judge.

BY MR. VICK:

Q. Thank you, Detective, and I would like to point your

attention to paragraph 5. Do you Seée that paragraph?

A. 1 do, ves.

Q. And it states, npffiant™ -- and affiant would be you,
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correct?
A, Yes.
Q. tAffiant avers that the user who was posting this

information purported himself to be a representative of the
Parma Police Department, as exact images used on the real
Facebook page were used on the fake Facebook page. The user
further disrupted and impaired the function of the Parma

Police Department by knowingly posting false information,"

correct?

A. Yes.

Q. And that's what it says word for word, right?

A. Yes.

0. No evidence of a migsed buccal swab appointment in that

affidavit paragraph, correct?

A No.
Q. Can you read paragraph 6 for me.
A, It states, "Affiant avers that as a result of this fake

account being created, Parma City Hall, Parma Law Department
and Parma Police Department received numerous calls and
complaints regarding the content. There were also numerous
amounts of comments posted on the fake page, including 'fuck
the Parma Police'."

Q. And what you detail in that paragraph are the calls
that disgpatch took, right?

A, No, not only the calls to Parma dispatch, but the calls
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to the law department and to the safety department.
Q. And you also make a comment in there about pecple using
a horrible word againsgt the Parma Police, right?
A, Yes.
Q. And that wasn't Anthony's -- those were not Anthony's
words, correct?
A. They were not.
Q. Just some moron comment under one of the posts,
correct?
A, Yes.
Q. And you took offense to that, didn't vyou?
A. I didn't take offense to it.
Q. Why did you put it in your affidavit?
A, Tt's putting an example of comments that were left
behind, that's all it was. |
Q. Well, there were comments that we went through over
here that were more pertinent to your investigation that
Anthony had like, I deleted the comments that were fake,
right?
A, Yes.
Q. Okay. And the?e were more pertinent commenteg like, I'm
proud of my actions, correct?
A, Yes.
Q. But you chose the one that was disparaging of the Parma

Police Department, didn't you?
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A. I just put that in as an example of comments that were
being posted.
Q. ﬁetective, I would like to take you back to March 2nd,
if that's okay with you. When you locoked -- strike that.

When you were made aware of the fake page, and we
keep calling it a fake page, it was a real Facebook page,
but we're calling it the fake Parma Police page?
Al Yes.
Q. Did you review all of the posts that Anthony put on
there when Lieutenant Riley assigned vyou this case?
A. Yes.
Q. So you saw the homelegs post?
A. Yes.
@. - And then we went backwards all the way through abortion
and pedophiles, all the way to the top one, correct?
A. Yes.
Q. So it was apparent immediately to you when you looked
at this that it was fake?
A. I guess two-fold here. Wag it apparent? No, it's not
apparent until you start reading the posts.. But when I
initially opened it, I go, wow, this is our page, but not
until you start reading the posts.
0. And once you start reading the posts, the absurd nature

of the actual content of the posts comes through, correct?

A. Yes.
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Q. And throughout the course of your investigation, you
know, and I'm trying not to be too duplicative with this,
but there was no evidence that your real page was harmed,
correct?
A. There was not.
Q. Yeah, Anthony didn't hack the real page, right?
A. He did not.
Q. And some other, you know, anti-police person didn't
hack the real page, correct?
A. No, the real page was not hacked.
Q. Okay. And the website was okay?
A, Yas,
Q. And because Lieutenant Riley asgsigned this case to you,
yvou had to go through thousands of documents, correct?
A Yes. |
Q. And those documents were the Facebook documents, right?
A.- That's right.
Q. And we went through a lot of comments and messages that
Anthony had on there, correct?
A, Yes. '
Q. Anthony never made a single threat to the Parma Police

Department, did he?
A, No.
Q. And there was no content on there or messages that, I

did this to shut down the Parma Police Department, correct?
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A. No.
Q. And on the loitering and robbery.post, which we're all
familiar with, okay?
A. Yes.
Q.‘ He said, Call Detective Tremble, correct?
A Yes.
Q. And I apologize, I don't remember, who's your real
detective?
A. Duganier.
Q. Okay. And on the Parma Police Department's real page
it listed Detective -- either Detective Duganier's number or
the general police number, correct?
A.. Yes.
Q. And in Anthony's post he didn't have any numbers on
there, correct?
A. I don't recall that, just the Detective Joe Tremble.
Q. And I apoleogize, no telephone numbers, correct?
A, Yes.
Q. In fact, nowhere on Anthony's fake page was there ever
any telephone numbers listed, right?
A. No, I don't think so.
Q. In the dispatch calls, you downloaded eleven phone
calle, correct?
A. Yes. Yes, there were eleven phcne calls. In my notes

I -- it's actually ten calls, because the one person wasg two
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phone calls.
Q. Right, it was kind of split into twe. Okay. Ten phone
calls, you and I can agree on that?
A. Yes.
'Q. Would you have any reagon to disagree with me if I_told

you the total length of those ten phone calls was 11.3
minutes?

A. I would not.

Q. And fhose calls didn't come in like they were played in
court, one-after another, éorrect?

A, Correct.

Q. And I think you did a good job of documenting the times

that the call wasg received, correct?

A. Yes.
Q. And they came in over a l2-hour time period, correct?
A, Yeg., All ten calls in totality came in over a 12-hour

time period; however, there was six calle in a
three-and-a-half-hour time periocd.
Q. ind there was not a flood of phone calls sufficient to

shut down the non-emergency line, correct?

A. The non-emergency line was not shut down.
Q. 9-1-1 wasn't shut down, correct?

A. Tec my knowledge, no.

Q. And, again, throughout the course of your

invegtigation, especially when you think or when the website
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is still active, you didn't send any cars to either
Giant Eagle or St. Anthony's, did you?
A. I did not.
Q. You certainly didn't assemble a SWAT team, did you?
A, No.
Q. Any protesters show up?
A. To my knowledge, no.
Q. And you sald all of your search warrants in this case
were approved by the law department, correct?
A, Yes.
0. And your involvement in this really started with
Lieutenant Riley, correct?
A. Yes.
Q. And you're following orders from Tim Dobeck aﬁd the law
department, correct?
A, Yes.

MR. VICK: One moment, Your Honor.
Q. Do you know how long the fake Facebook page was up?

A, No, I don't. Off the top of my head, I couldn't give
you an exact time.

Q. And throughout the course of your investigation, did
yvou come to learn that the fake page had the same email
address tied tco it as Anthony's real page?

A, Yes, I did.

Q. And you had testified, and I apologize if it wasn't
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vou, but one of the detectives testified that he took his
real page down, too, correct?

That who toock his real page down?

That Anthony's real page was also down.

Yeah. Yes.

Okay. Do you know who took down the fake page?

> 0 » o

No, I don't. And, frankly, my report indicates that I
had sent the preservation letter out to Facebook requesting
that they remove it. Going through content on Mr. Novak's
page, there's discussion he has with somebody, I can't
recall who it is now, that he was going to delete the page.
I know through my own research that we can all delete our
own Facebook pagés, it takes up to 14 days to delete so long
ag you don't log back into that account. So exactly what
caused it to be taken down or who's responsible ultimately
for that being taken down, I don't know.
Q. You don't know. Okay. Thank you very much.

MR. VICK: Your Henor, I don't have any
further questions. Thank vou.

THE COURT: Okay. Thank you. Redirect.
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REDIRECT EXAMINATION OF THOMAS CONNOR
BY MS. WOODS:
C. Detective,'Mr. Vick asked you could you have gotten the

gearch warrant earlier, and what was your answer?

A, I believe I stated I don't think I could have.

Q. And why was that?

A, Because I didn't know where Mr. Novak was living at.

We had information that he was on Pinegrove, but I also had
information that he wasn't on Pinegrove, so I didn't have
enough to get inside of a residence.

Q. Is there harm in executing a search warrant on a wrong
address? |

A. Ch, absolutely.

Q. And what harm is that?

A. Oh, my geoodness. I could just imagine myself if that's
my house, you know, that the police hit the wrong house,
whether that's an officer safety issue. We've all read the
articles in the paper where police have hit the wrong house
and somebody endsrup being killed because they had the wrong
addregs. Yeah, it's a huge risk.

Q. So the day you executed the search warrant was the
gsoonegt available day to execute the search warrant?

A, Yes.

Facebock page was a real Facebook page?
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A, Yes.
Q. To your knowledge and in the course of your
investigation, did you find that people believed this to be
a true page?
MR. VICK: Objection, Your Honor.
THE COURT: Sustained.
MS. WOODS: Thank you, Your Honor. No
further gquestions.
MR. VICK: I'm sorry. Nothing, Your Honor.
THE COURT: All right. You may step down.
THE WITNESS: Thank you.

{(Thereupon, the witness was excused.)

THE WITNESS: Judge, do you want us to take
this back, this table and all this stuff?

THE CCURT: If youldon't mind, that would
probably be helpful, since our jurors won't be able
to get out.

Ckay. You may call your next witness.

MS. WOODS: Thank you, Your Honor. The State
would rest, pursuant to the admission of its
exhibits. |

THE COURT: All right. Do the lawyers want

to approach for a minute?
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(Thereupon, a discussion was had between

Court and Counsel at sidebar outside the

hearing of the jury and off the record.)

THE CCOURT: Ladies and gentlemen, we're going
to take a little bit longer of a break right now.
We're going to take about half-an-hour, so if you
would like -- would anybody like to go back to the
fourth floor?

A JUROR: Ig there a soda machine on this
floor?

THE COURT: ©No. I am going to have all of
vou go to the fourth flocr. Really, you have to go
together. You can't be separated. So I'll have you
go down to the fourth floor, and we'll call you up
in a half-hour, like at 3:35. All right?

Again, you are not to discuss the case
amongst yourselves. Do not discuss it with anyone
or form an opinion on thig case until it isg finally
submitted to you. Do not permit anyone to discuss
it in your presence. You are not to conduct any
research of your own whatsoever. You can't Google
anything that you've heard at all in this‘trial.

You are not permitted to read any news media,
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newspaper accounts of this trial. And you are not
to post anything or read anything on Facebook,
Twitter, SnapChat, Instagram, whatever means you use
to communicate with the outside world through social
media. |

All right, folks? So I'll see you back in
about half-an-hour.

All rise for the jury.

(Thereupon, a recess was taken for the jury

and the following wasg held in open court:)

TEE COURT: Okay. Do the lawyers want to
approach. for a minute, and then we can go on the
record. Did you look at all of her exhibits?

MR. VICK: Huh-uh.

THE COURT: You didn't?

MR. VICK: I don't -- we talked about them

before we started.

(Thereupon, a discussion was had between

Court and Counsel off the record.)

THE COURT: So let's go on the record now

with these.




10

11

12

13

14

15

16

17

18

- 19

20

21

22

23

24

25

Case: 1:17-cv-02148-DAP Doc #: 6-1 Filed: 10/18/17 249 of 320. PagelD #: 1552

249

Okay. 8o now we are going back on the record
with the exhibits. ©Cn behalf of the State?

MS. WCODS: Thank you, Your Honor.

The State would move to admit Exhibit 1,
which was the printout from Detective Connor, the
official Parma Police Department Facebook page.

Exhibit 2-B -~

THE COURT: One second. So is there any
objection?

MR. VICK: No objection.

THE COURT: State's Exhibit 1 is admitted
without objection.

MS. WCODS: Thank you, Your Honor.

The State would move to have 2-B, the
igolated text messages from Novak admitted.

MR. VICK: ©No objection.

THE COURT: All right. 8o those are admitted
without objection.

Well, you know what, why don't you just go
through your list, and then the ones that you object
to, then we'll argue. So then I can just do an
admitted without objection to all of them. All
right?

MS. WOODS:  Exhibit 7, the scre=n shot.

Exhibit 8, also a screen shot. Exhibit 9, the
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dispatch calls. Exhibit 10, the two Facebook
banners. Exhibit 11 is the printout from Detective
Connor of Anthony Novak's perscnal Facebook page.
Exhibit 12, Anthony Novak's printout of the personal
Facebook page, alsolprinted out by Detective Conﬁor.

Exhibit 13, the printout of Antheony Novak's
pages that he likes or folldws. Exhibit 16, which
is the records received from Facebook from the fake
Parma Police Department page. I believe there's a
stipulation to those.

MR. VICK: Correct.

MS. WOEDS: Exhibit 17, the screen shot of
Anthony Novak's posts. Exhibit 18, screen shot of
Anthony Novak's posts. Exhibit 20, the complete
records. Again, I believe there's a stipulation to
that.

Exhibit 21, screen shot from the fake
homeless posts. Exhibits 22, 23, 24, 25, 26, 27,
28, 29, 30, 31, and 32 were all pictures from the
search warrant. The physical evidence the State is
not moving to admit. It needs to stay in police
custody. The State would alsd move to admit Exhibit
19, that was testified to, it was where the
detective put all the images that he downloaded onto

a disgsk, some of those pictures were printed out,
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some of the relevant ones.

THE CCURT: A1l right. Sc regarding then
State's Exhibits 1, 2-B, 7, 8, 9, 10, 11, 12, 13,
le, 17, 18, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29,
30, 31, and 32, are there any objections to any of
those?

MR. VICK: No, Your Honor.

THE COURT: All right. Those are all
admitted without objection.

Now regarding Exhibit 19.

MR. VICK: Judge, Exhibit 19 hag been
represented to me to be a DVD or CD containing all
of the images from Anthony Novak's computer. While
I appreciate that the detective testified that he
dumped them all on here, none of them or only a few
of them were actually talked about or there's any
evidence of they were given to anybody. We really
don't know what's on here. There's been no -- they
didn't show them on the screen. There's nc basis
for them to be admitted.

MS. WOODS: Your Honor, the detective
testified that it is an exact replica of the
computer ag it stood when he did his interrogation
processg. That it -- we have pulled out only a

handful of the pictures. I believe he also
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- disk.

testified, and I might be wrong, that there were
more pictures on the disk.

THE COURT: Well, is there any way to exclude
everything that's not relevant?

MS. WOODS: I ceculd dump them onto another

THE COURT: Of just the ones that are
relevant to this case?

MS. WOODS: I can't do it off of this disk,
Your Honor, because this is the official copy.

THE COURT: Okay. So --

MR. VICK: I mean, the ones that you think
are relevant are the oneg that you printed out and
showed the people, right?

MS. WOODS: There are several duplicateg of
the same photo. For one example, the picture of the
gcreen shot of the homeless, every couple hundred
shares and every time 1t got bigger and bigger,
there was a new screen shot of it.

Your Honor, it's not the biggest deal in the
world that this goesg in or not. The State is asgking
to move it in, you're asking to leave it out.

THE COURT: I'm going to say that it's not
admitted.

MS. WOCDS: Thank you, Your Honor.
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THE COURT: 8o 19 stays out.

MS. WCODS: The State is also not moving to
put into evidence its Exhibit 34, which is the
dispatch calls. 1It's notes and it was used to
refresh memory rather than --

MR. VICK: That's your call.

MS. WOODS: Okay. I know it's something you
had asked if it was going to go in.

MR. VICK: TUh-huh.

MS. WOODS: And it's just the detective's
notes used to refresh memory, I do not plan to admit
that one.

THE COURT: Okay. All right. 8o are you
making a motion?

MR. VICK: Yeg, Your Honor. Thank you. And
I know we have briefly discussed these. Out of an
abundance of caution, or to make gure I don't waive
anything on'appeal, to make sure I don't commit
malpractice, T am renewing the motion to dismiss and
asking this Court to find the Revised Code Section
that Mr. Novak hag been charged under to be
unconstitutional for all of the reasons we stated in
our motion to dismiss, the written motion to
dismisgs, and I would incorporate in its entirety

that motion and every single argument in there into
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my renewed motion to dismiss at the close of their
case.

With respect to Criminal Rule 29, we would
ask this Court to enter a judgment of acquittal for
Mr. Novak at this point in time because there's been
no evidence that anything was disrupted by dispatch
or Detective Connor. There was some evidence, and I
know this Court is unable to weigh that evidence,
that he had to cancel a buccal swab appointment.
But Detective Connor did nothing other than that
which he was supposed to do in this case,
investigate c¢rimes. That's what he was doing,
that's his function. The Facebook page didn't
interfere with his function as a police detective,
and there wag absolutely no evidence that it
interfered, disrupted, or impaired dispatch.

There's been no evidence whatscever that the
sole pﬁrpose that Anthony set this page up, that he
knowingly used a computer or the Internet so ags to,
which is akin to the reason I did it was to disrupt
the police. I think it's clear that this is,
regardless of what people think about the posts,
it's clear that this was a joke.

And for those reasons, and the lack of any

evidence at this point in time for which the State
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has rested, we would ask that the Criminal Rule 29
motion be granted. Thank you.

THE COURT: All right. On behalf of the
State?

MR. MIRANDA: Thank you, Your Honor, may it
please the Court. 1In response tc the motion to
dismiss, the State would ingorporate the arguments
it submitted in its brief in oppesition and
discussed at the hearing on the motion to dismiss.

With respect to the Rule 29 motion, obviously
the Court's aware that the motion reguires that you
take the evidence in the light most favorable to the
State. I don't think there's any question; based on
the evidence, that Mr. Novak created this page, that
he used the Internet to create the page. I think
it's -- I think the evidence does support the idea
that he knew the page was disrupting. The evidence
established that he, himself, became aware that the
Parma Police had put out a warning and that he
copied the warning onto the fake page.

There's testimony about five dispatchers who
fielded calls; multiple detectives who worked on
this case. Detective Conner, in particular, who had
to obtain search warrants, who missed an appointment

on another case that he had. and so we think
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there's ample evidence that there was disruptiocn and
that he knew his actions were disrupting the poclice
department.

For that reason, we would ask the Court té
deny the motion. Thank you. |

THE CCOURT: Okay. Thank yvou. Anything
further?

MR. VICK: No, Your Honor.

THE CCURT: So your motion for Rule 29 is
denied.

MR. VICK: Thank vyou.

THE COURT: All right. 2And at this time
would you like to argue your jury instructions?

MR. VICK: Yes, Judge, We had submitted a
proposed jury instruction on the Firgt Amendment. I
think that -- and, again, this was all laild out and.
none of it was a surprise to the prosecutors,
because we used the same law and the same First
Amendment argument and First Amendment language that
was in the motion to digmiss.

We would argue that Reno v. ACLU in 1997 from
the United States Supreme Court clearly established
that speech con the Internet is absolutely protected
under the First Amendment. Not only is it

absolutely protected, but it is given the highest
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level of protection akin to print and news media and
journalism.

We would submit that the evidence in this
case that has come through is that Anthony used the
Internet, he set up a Facebook page. He made
statements and comments through the Facebook page
and set up these posts. Whether they were real or

fake, the First Amendment doesn't -- the imports of

the First Amendment don't differentiate between real

and fake. The First Amendment applies to all
speech, except fighting words, incitement,
obscenity, and child pornography. There's been no
evidence that any of these were fighting words.
There's no evidence that these incited any citizen
or police officer to imminent, which means right
now, unlawful action. 2and there's been no evidence
that -- and obvicusly obscenity doesn't apply,
neither deoes child pornography.

We would submit to this Court that under
Criminal Rule 30, that the Court hag a duty and an
obligation, and shall provide jury instructions to
the jury that are relevant and necesgsary for them to
fully weigh the evidence and discharge their duty as
a fact-finder.

The uncontroverted evidence, ag we gtipulated
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to all the Faceboock messages, 1g that thie Internet
speech and the First Amendment absolutely applies.
And we did file a motion, and I can sgend it in for
the record as well, we attached a proposed jury
instruction on First Amendment protected speech
where we stated that unless the Jjury were to find
that the speech and the content were fighting words,
incitement, obscenity, and/or true threats, that
they have to find him not guilty, due to his
congtitutional -- constitutionally protected First
Amendment right.

We did cite to a case to analogize thisg issue
to a flag burning case where the court did not give
a First Aﬁendment instruction and the Supreme Court
stated that it was reversible error. And I know
there's going to be a counter argument that this
ien't a flag burning case and that this Internet
page mimicked a real police department page.

There's going to be an argument that he impersonated
the real police department. This is not an |
impersonating a police officer case. He hasn't been
charged with a misdemeanor. The indictment in this
cagse was for disrupting public service.

The avenue that they charged him with within

which to disrupt the public service was the speech.
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And I think it's very telling that the press

. releases and the affidavits for the search warrant

mention content, inflammatory and derogatory, F the
Parma Police. He was prosecuted because of the
content. No guestion about it. And even if there
is a question about it, it's reversible error not to
give the jury, or not to make it a question of fact
for them to apply the First Amendment.

We would ask the Court to include in the
general instructions, which make no mention of First
Amendment, our instruction. Thank you.

THE COURT: Okay. Thank you. On behalf of
the State.

MR. MIRANDA: Thank ycou, Your Honor. May it
please the Court. The State was in receipt of
Defendant's motion today, obvicusly the Defendant is
relying on State versgug Lesgin, L-e-s-g-i-n, 67 Ohio
State 3d, 487. That case dealt with a situation of
flag burning, and the Chio Supreme Court in that
case cited to Texas versus Johmnson, in which the
United States Supreme Court recognized that flag

burning is constitutionally protected under the

. First Amendment. So in that case the Chio Supreme

Court held that a jury instruction was appropriate.

In contrast to that casge, and I think the
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Court hasg found State versus Frazier, F-r-a-z-i-e-r,
2011-0Ohio-3189, a decision from the Ninth District,
paragraph 20 of that decision, the Ninth District
distinguishes Lessin becausge that -- because
Frazier's case did not involve a situation where it
was uncontroverted that the gpeech in that case was
protected. The facts of that case were there was a
person who was yelling at police and a crowd of 30
or 40 people had amassed, so the Court determined
that an instruction wasn't necessgary in that case.

There's been no case cited directly on point
establishing that you can pretend to be a police
officer online and to knowingly disrupt public
services and that that would be constitutionally
protected.

Defendant cites Reno, R-e-n-o, which stands
for the proposition that the Internet receives as
much pfotection as other speech does. That's nct
what the State is arguing. Of course, if this
content had been posted on Mr. Novak's personal
page, no one would be here. 1It's because it was
posted in the name of the Parma Police Department
that it caused the disrxuption. And for that reason,
becauge it's not a content based restriction here,

it's not a content based prosecution, the State
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gubmite that a jury instruction is not appropriate.

THE COURT: Okay. Thank vou.

MR. MIRANDA: Thank you.

THE COURT: 8o I have had an opportunity to
review at the break your motion, the instruction
that you are proposing and the case law. And I find
that the instruction that you're proposing is not
warranted in this case. So I'm not going to give
any instruction on the First Amendment. All riéht._
Okay.

Now, Mr. Proctor and Mr. Vick, have you had
an opportunity to discuss with your client whether
or not he wishes to testify?

MR. VICK: Thank you, Judge. And with great
consideration of this Court, we were granted about
20 minutes or a half-hour to have discussions with
cur client. Obviously, based on my duty of
confidentiality and attorney/client privilege,
there's no need to go into those, and I will not go
into thosge, but we have had an opportunity to
discuss that with him. Thank you.

THEE COURT: All right. And so, Mr. Novak,
have you had an opportunity to discuss with your
attorneys vour decision whether or not you will be

testifying in this case?
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THE DEFENDANT: Yes, I have.

THE COURT: Okay. And have you had enough
opportunity to discuses with them your decision
whether or not to testify?

THE DEFENDANT: Yes, I have.

THE CQURT: And what is your decision?

THE DEFENDANT: No.

THE COURT: You are not going to testify?

THE DEFENDANT: No.

THE CQURT: All right. So are you -~ you'll
rest in front of the jury.

Well, do you have any other witnesses that
you intend to call?

MR, VICK: No, Your Honor.

THE COURT: So yourwill rest in front of the
jury when I bring them out, and then we'll conclude
this session for today. So then Monday we will
gtart at 8:45 and go right into closing arguments.
And I permit you to select if you would like me to
charge first or close first. And if you want the
jury to be charged first, then the charge has to be
in perfect condition before we start. Sc if I say
we're going to start at 8:45, the charge, as you
agree to it, has to be ready to go at 8:45, not at

8:50 or B:55 or 9 o'clock.
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So I don't know, has anvbody reviewed the
charge?

MS. WOODS: We have.

THE COURT: Are there any changes, deletions,
correctiong?

MR. VICK: Just to pull out the page he did
not testify.

TEE COURT: And then the stipulations,
correct?

MR. VICK: Yes.

THE COURT: The stipulatione. So I will have
my secretary then tomorrow type in the stipulations
and then email them to you. Do we have your email?

MR. VICK: Uh-huh.

THE COURT: Okay. And email them to both
gsides. If there's any changes then, I know she gets
here really early Monday, and so do I, sc you can
emall what your agreed changes are.

All right. So if vou're ready to go and you
want me to charge them first and then you argue,
then I can do that.

MS. WOODS: The State has no preference, Your
Honor.

THE COURT: Would you like to argue and then

charge?
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MR. VICK: I would like to charge then argue.

THE COURT: Okay. All right. So I'm going
to bring them out, and then you.can regt on the
record.

Now, before we line them up, since you are
resting now, I guess you can renew your Rule 29
motion.

MR. VICK: Yeah, and I have two exhibits that
I would like to offer.

THE COURT: So why don't we do that.

MR. VICK: And cbviocusly, you know, all I
will do is renew for all the reasons I just set
forth.

THE COURT: All right. 8o woulid you like to
renew your Rule 297

MR. VICK: Yes. Just for purposes of the
record, the renewal of the motion to dismiss with
the same arguments and incorporation as before, and
the renewal of the Rule 29.

THE COURT: Okay. BAnd you've rested, right?

MR. VICK: Yes.

THE COURT: All right. And what exhibits do
you have?

MR. VICK: We have two exhibits. One is the

pregs releasge, which I discussed with Detective
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Riley, that he authenticated, that we were given in
discovery, the preseg release on March 25th, 2016.

MS. WOODS: No objection from the State to
either exhibit, Your Honor.

MR. VICK: Thank vyou.

THE COURT: So Defendant's Exhibit --

MR. VICK: I'm sorry, that's F.

THE COURT: F?

MR. VICK: Yes.

THE COURT: And what's the other one? It's
admitted without objection.

MR. VICK: The other one -- that was Exhibit
B, the search warrant I discussed at length with
Detective Connor, that he testified was a true and
accurate cepy of his actual search warrant and
accompanying affidavit.

THE COURT: Is there any objection to that?

MS. WOODS: I'm sorry. No, Your Honor. I
thought I was clear to both, that there's no
objection from the State.

MR. VICK: Oh, thank vyou.

THE COURT: So Defendant's Exhibits F and B
are admitted without objection.

MR. VICX: Yeg. And I'm dropping them on the

court reporter's table.
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THE COURT: Okay.

M&. WOODS: I'm gorry, Your Honor, that was
my fault. I thought I had said before he started
the second one that there was no objection from the
State to either one. That was my fault.

THE COURT: All right. ©Okay. So we can
bring them back out.

THE BAILIFF: Okay.

(Thereupon, proceedings were resgumed within

the pregence of the jury as focllows:)

THE COURT: Okay. You may be seated.

All right. Mr. Vick, on behalf of the
Defendant.

MR. VICK: Thank you, Your Honor.

Based upon the hearing that was previously
held and things that were put on the record,

Mr. Novak, at thisg point in time, we are not calling
any witnesgsses and we will rest.

THE COURT: Okay. Thank you.

MR. VICK: Thank vou.

THE COURT: All right. Do the lawyers just

want to come up for a brief second?
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(Thereupon, a discussion was had between
Court and Counsel at sidebar outside the

hearing of the jury and off the record.)

THE COURT: All right. Ladies and gentlemen,
ag I indicated and thought I would tell you before
now, but where we are right now in the trial is that
I will give you the charge, the law that'you are to
apply in this case, and then we have closing
arguments. So I am not available tomorrow. It's.
due to my scheduling, I have something that I
scheduled a couple months ago and I can't
regschedule, So I will not be here tomorrow, which
means you won't be here either tomorrow, because I
think in the interest of time, it being 4 o'c¢lock,
we'll just continue this on Monday.

Now, I normally would stay till 5:30, but
that might be pushing it. How does everybody feel
about that?

A JURCR: Great.

A JURCR: Let's get it done.

THE COURT: You'd réther go forward?

A JURCR: Yes.

THE COURT: Okay. Do you want to come up for

a gecond?
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(Thereupon, a discussion was had between

Court and Counsel at sidebar outside the

hearing of the jury and off the record.)

THE CCOURT: All right. Then, ladies and
gentlemen, first you will hear closing argumentsﬂ
You will first hear from the State of Ohio, then you
will hear from Mr. Vick, representing the Defendant,
and then, since the burden rests with the State of
OChio, the State of Chio will have one final time to
speak to you. Once we are concluded with our
closing arguments, then I will give you the law that
you are to apply to this case.

Now, when I read you the law, it will take
about half-an-hour, half-an-hour tc 35 minutes for
me to charge you with the law. So we'll have the
closing arguments and then we'll have the law that I
will read to you. Okay?

All right. 8o first on behalf of the State,

MR. MIRANDA: Thank you, Your Honor.
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FINAL ARGUMENT ON BEHALEF OF THE STATE OF OHIO

MR. MIRANDA: Thank you all for yoﬁr time and
patience. I promige to be rélatively brief.

At the beginning of the case the Court read
to you the charge, which is what the Defendant is
accused of doing. And the Court is going to read
youlthat charge again. You might recall the
elements, but what the State has to prove is that
Mr. Novak knowingly used an electronic device or the
Internet to disrupt, interrupt, impair, a police:
function. Okay.

So let's get some of the easy things out of
the way. Identity. There's no real dispute in this
cage that Mr. Novak created the page. This 1s ncot a
whodunit. I think the evidence pretty fairly
establishes that Mr. Novak had the images on his
computer, he was sharing the page, and there's been
no -- that really hasn't been contested at all.

I think you'll also agree that to create the
Facebook page you would need to use the Internet or
an electronic device. So I think those elements are
fairly established by the evidence.

Let's talk about knowledge. First, there's

the appearance of the page. And we put up Exhibit

10 on the gcreen of the side by side of the real
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page and the fake page. And I submit they look
pretty similar. The background was identical. The
profile picture with the badge was identical. And
the dissimilarities were in the headings, one said
"Police" and the other said "Community." So I
think the appearance by itself establishes or
guggests knowledge, that the Defendant knew people
were going to interpret this as the real page.

Second is the nature or the content of those
pages. The pages touch upon sensitive and divigive
igsues, like abortion, homelessness, how police
interact with racial mincrities. I submit to you
that they were purposely divisive in nature. That
was the point, to communicate in the guise of the
Parma Facebook page something which was going to be
controversial, that was going to generate public
regponge, in the form of calls, in the form of
shares, et cetera.

T think that you -- I think you would agree
that given the nature of the appearance of the page
and the nature of the content, the creatocr of that
page would know a likely result ig that people would
contact the Parma Police Department about the
content on that page.

Third, you heard testimony that Mr. Novak
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communicated with people about deleting comments,
about when people would post on the fake page, this
ig fake, he would delete those comments. Okay. And
I think that establishes that this was not a joke,
this was not something that was done for humor.

This was done to fool people; to give the impression
that this was the real page. And that establishes
knowledge.

Fourth, I think you heard testimony that when
Parma put out its warning to the public about the
fake page, that warning was copied onto the fake
page. So an additional step that the Defendant took
to cast doubt on the authenticity of the real page.
And thig is, again, thisg is something that happens
late into the day. Now he's aware of how it's being
received, he's aware that the Parma Police are aware
of it and they‘re-disturbed by it, and he's still
continuing with the fake page.

Additionally, you heard the -- you heaxd the
digpatcher calls. Now, gome of those dispatcher
calls came in and there was, you know, Hey, I think
that you've been hacked, this is a fake page. But
some of thoge callg, there was a back and forth
about, 1is this page real? And I think that that

also tends to establish knowledge.
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So let's talk about the words disrupt,
interrupt, or impair. You heard testimony that five
dispatchers took calls in relation to this fake
page. This wasn't one isolated person who can't
take a joke or just calls to complain about
everything. This was ten calls. And that's five
dispatchers whose tasks were being interrupted. Did
the interruption result in a murder not getting
investigated? No. Did a 2-1-1 emergency, was there
a failure to respond to a 9-1-1 emergency? No. But
T gubmit to you that impairment does not mean
complete impairment. Their days were interrupted.
Their tasks were interrupted. And we're not talking
about one interruption. Thig was sustained, and it
was significant. We're talking about five calls.

The one call in particular, I'd ask you to
recall, you can actually hear the frustration in the
digpatcher's voice in explaining, at one point I
think the caller says, Shame on you, and then the
dispatcher says, No, not shame on usg, it's fake. I
mean, this is -- she's trying, the dispatcher is
trying to explain to the caller that it was not a
real page.

lYou heard testimony that Detective Connor wasg

asgigned to invesgtigate this. Lieutenant Riley
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testified yesterday that his worry was that the
migtaken fact, the fact that people didn't know the
fake site was real might lead to large gatherings,
and he mentioned the specific locations that were
talked about on the fake post, Giant Eagle and

St. Anthony's. So he was worried there was going to
be large gatherings there, protesters, that would
reguire police response.

He also méntioned the need tc maintain the
authenticity of the real gite. You will recall that
he testified that the Parma Police Department will
use the Facebook site to solicit information.
They'll put video surveiilance up on the Facebook
site and say, Hey, has anybody seen this person?

Can you let us know if you have any clues about this
crime. And he also communicated about how the page
could be used in emergency situations.

So Connor, Detective Connor ig agsigned, and
he testified that he has active cases that he's
working. In fact, he épecifically testified that he
had to change his day around. He was supposed to
execute a DNA search warrant, and so he had to
reschedule that to the end of the week. He
testified to all the steps he took to investigate

this crime, he contacted Facebook, he sent a
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presgervation letter, he obtained a search warrant
for the residence. When he executed the search
warrant, he had to seize items. He had to
photograph all of the items that were there.

He cobtained a search warrant to search the
computerg, which wasg eventually done by Detective
Klein. Those search warrants are reviewed by the
city law department. The search warrants were then
signed and approved by a judge or magistrate. And
Detective Klein tesgtified that he performed an
analysis of the electronic devices in thig case.

You heard from Detective Heinz that he was
involved in identifying early on Mr. Novak on this
case. So you have five dispatchers, vyvou have a
lieutenant, you have three detectives in the bureau,
all of which who are occupying their time on this
case.

And lastly, I would remind you that
Lieutenant Riley indicated he issued a press release
in order to warn the public about the existence of
the fake page. So the department is spending a lot
of time and rescurces on something it shouldn't have
to be doing. It should be investigating real
crimes, but it needs to take down this fake page and

to restore the authenticity of the real page.
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And so I would submit to you, when you take a
loock at all the evidence, when you consider all the
testimeny, that it's clear Mr. Novak knew he was
creating a page that was being perceived as the real
page, and he knew that the likely result of deoing
that was that it would cause disruption,
interruption, or impairment to the Parma Police
forces. And so that's why we're geing to ask you to
return a guilty verdict in this case.

THE COURT: All right. Thank you.

MR. MIRANDA: Thank you.

THE COURT: On kehalf of the Defendant,

Mr. Vick.

MR. VICK: Thank you, Your Honor. Gary Vick
is going to do the closing.

CLOSING ARGUMENT ON BEEALF OF THE DEFENDANT

MR. VICK: It's not what the evidence will
ghow, but what the evidence won't show. Ladies and
gentlemen of the jury, I told you that in my opening
argument, and I trust that ét the conclusion of thig
case you'll agree With me that this case is going to
rest on what the evidence didn't show.

On behalf of myself and Anthony, and his

family in the back, we do want to thank you. Thank
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you for pushing us to get this over with today, and
thank you for being so attentive. I think this jury
was remarkably attentive throughout this process.

I alsc want to say that in the dozens of
cases that-I have tried from this table, and just a
handful over here, because these cases don't really
go to trial unless absolutely necessary a lot of
times, the voir dire that we conducted and engaged
in was probably one of my favorite voir dires that
I've ever done, and I do mean that sincerely. 2and
as I was debating how to construct this closing
argument, you know, I was thinking of coming up with
gomething funny from Carlin or a comedian or some
type of quote, but the time for guctes and the time
for comedy is over. Okay. This needs to end now.

This case that the government brought against
Anthony, it's over, it needs to end now. Please
remember what I told you early on about all of these
amorphous concepts: he doesn't have to testify and
it can't ke held against him; we don't have to do
anything or introduce any evidence; innocent; every
element beyond a reasonable doubt. It doesn't work
unless you put it into effect. And we are going to
gubmit, not only is there reasonable doubt, but

there's no evidence. None whatscever.
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No person shall knowingly use a computer or
the Internet go as to, in order to, the purpose of,
disrupting, interrupting, or impairing the functions
of the police. They sgpent a good day, witness after
witness, treating this as a whodunit. I told you in
opening argument he did it. He never hid from that.
It's his page. It's his real page, and the fake
page that he put up. ©Okay. But there was no
evidence that the only reason he did this was to get
the police. No evidence that the only reason he did
this was to interfere with the dispatchers, or to
interfere with Detective Connor, or to interrupt or
disrupt Detective Connor.

I talked about what you're going to have, and
I'm going to discuss right now two exhibits, that's
the press release from Lieutenant Riley and
Detective Connor's sworn testimony, his affidavit.
Make no mistake abcout it, this case is solely,
one-hundred percent about the content of the posts.
They got mad. That's why they prosecuted him, not
because he disrupted anything, not because he
interfered with anything.

Throughout the entirety of this case, and
lock how they set it up, Lieutenant Riley takes the

gstand, then the two detectives, and we had a




10

11

12

13

14

15

16

17

18

1@

20

21

22

23

24

25

Case: 1:17-cv-02148-DAP Doc #: 6-1 Filed: 10/18/17 278 of 320. PagelD #: 1581

278

dispatcher, a nice dispatcher sat up here and talked
to you. They introduced into evidence ten, it was
eleven, eleven dispatch calls from ten people who
called. That's what they were relying on. Make no
mistake, that's what they claim the disruption was
at the gtart of this case and almost to the end of
it, but‘we're going to get into that.

The calls that they put up there, the
disrupticn to dispatch was that dispatch had to take
ten calls, 11.3 total minutes of those calls over a
12-hour period, less than one minute on averade per
hour. But that's not the important part. Please
remember the function of dispatch is to do just
that. That's what it's for. That's what it exists
to do, to deal with farcical comments or farcical
concerns from the public, to deal with real concerns
from the public.

Okay. Lieutenant Riley stood up there. and he
said, no question it is mine. And you can tell from
the dispatch audio tapes and the people that called,
he said the public was confused. Fantastic. You
are not going to gee the words public and confused
anywhere in the jury instructicns or from the
Court's mouth. Don't care. Doesn't matter. Not an

element of the c¢rime. But they made a big deal out
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of that, public confusion.

What they didn;t spend any time on wag police
disruption, or police impairment, or police
interference. They diverted the attention away from
the true igsues in this case and went to all these
Facebook posts and all of this other evidence
instead of focuging on the job that we now have to
do. Okay.

Dispatch's job, its function, its purpose, is
to take calls, to direct officers to where they need
to go, to put people in place, to deal with 9-1-1
callg, to deal with the poor man whose cat's in the
tree, okay, and that's what she told you. She also
told you that they're taking on more dispatchers.

It has nothing to do with Anthony. They're bringing
on a new city. Cities are consolidating their
resources. Money's tight. That's why they're
getting more dispatchers.

This dispatcher didn't testify that she was
interrupted, disrupted, or impaired. Her function
-- there can be no evidence and there can be no
c¢laim that she was digrupted or interfered with,
because that's her job. You can't interfere or
disrﬁpt that which she's hired and paid to do, which

is to take calls from the public. There's no
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evidence that dispatch, as a police function, was
interfered with, interrupted, disrupted, or
impairéd.

In the event you think there may be, where is
the evidence that any dispatcher was unable te do
something? I asked her, and she said, this didn't
prevent me from taking another call. I didn't have
to quit, I didn't have to leave my Jjob, we didn't
have to call anybody else in. She wasn't prevented
from doing anything.

Then, after they set their whole case up
around this dispatcher and all these calls and rely
on all of that information tc craft their case
around that function being impaired, then we get to
Detective Connor who comes up here after sitting
through all the witnesses and seeing the dispatcher
was terrible, after seeing how poorly she testified
for their case, Detective Connor comes up and throws
in the buccal swab right in the middle of the case.
Never heard of it before. First time we heard about
it was on the stand. And I submit to you that I
don't even have to give any argument on that, but
for the fact that he's a detective. If this
situation arose from a plain clothes civilian, you

would have thrown it out a long time ago. And I
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trust that you've already thrown it out in your
heads.

Focug back, with respect to the buccal swab,
to what I talked to him about. His report, his
investigative report, it covered about a month-and-
a;half's worth of time, a month-and-a-half's worth
of work, a month-and-a-half's worth of
investigation. And he told me, the important things
go in there. OCkay. The elements of a crime go in
there. Okay. The material facts of a case, they go
in there. That's not in there. TIt's nowhere to be
found. And he admitted it. Okay.

More importantly is the search warrant, which
you'll have, the search warrant affidavit. And
Détective Connor testified that these are very
important. And they are important, because if a
judge or a maglstrate doesn't think you have enough,
you're not getting it. And if you don't get that
search warrant for the house, you're not getting the
equipment, you're not getting the computer, you're
not getting the DVDg, or the Play Station, or the
Xbox. And you heard him say how important those
itemg are, because there's no case unlessg he can put
him in front of that computer or behind the cell

phone. The Facebook pages are nice, they're very
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handy. Okay. They tell this amorphous Anthony
Novak, but they got to put him there, they got tc
tie him in with those pages. Hey, they waited
forever to go do it. Okay.

And B, to prove.the probable cause of the
crime, the key facts and elements are in here. Yet,
what does he say in paragraph 5? "The user further
disrupted and impaired the function of the Parma
Police Department by knowingly posting false
information." Content again. Not any action, not
any knowledge or intent. That's content. No
mention of buccal swab. Come on, we're all
reagonable people, use your common sense. If the
buccal swab thing really happened, it would be
somewhere, it would be in this report, it would be
in the affidavit to the gearch warrant. Trust me on
that one.

If the buccal swab thing really happened, he
would have produced a calendar. They would have
walked the kid in here and gaid, yeah, he canceled
on me, I Was ready to go, I was ready to have my
mouth swabbed. You would have seen the search
warrant. Okay. But more importantly, remember what
Detective Connor sald in his direct, I didn't have

anything else to do that day. Yet, after sitting
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through the witnesses and seeing how the case was
coming in, that thing comes out at the eleventh
hour. That didn't happen.

And you're going to have the Defendant's
exhibits back there. This case is about content,
about vulgarity towards the police and the fact that
they didn't like the posts. Detective Riley's own
words in the press release, nothing with, our
dispétch_was overwhelmed, Detective Connor couldn't
do a buccal swab, nobody could do their job, we were
impaired, functions were all in haywire. No. He
posted derogatory and inflammatory information.
Nothing with respect to the elements you have to
find that they proved beyond a reasonable doubt.
The search warrant affidavit, nothing about buccal
swabs, nothing about phone calls, just a conclusion
that in the detective's mind these things were
impaired or disrupted.

This is content based. How do you know it's
content based? "Fuck the Parma Police." That's
what he put in there. The important things go in
there. Ladies and gentlemen, you are all smart
people. The important things in this case, no
mention of buccal swab, vulgarity towards the

police. They didn't like it, he took the picture
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from theirs, and they went after him and they got
him.

You heard the testimony, when they executed
the search warrant, the poor roommate's on the
toilet. They come in, guns ablaze, locking for all
the evidence they can get, three weeks after the
charge -- three weeks after they had the Facebook
documents as it was.

They had already arrested him coming out of a
store. Sent him to jail. They then, without any
evidence like we discussed, decided to charge him
with disrupting public service. Their computer
gystemg were all intact. Their page was intact.
Security system ig intact. Phone system is intact.
9-1-1 ig intact. Nothing was hacked. No large
crowds. No one ghowed up at the church, either
pedophile or against pedophiles. No one showed up
to have an abortion. No Right-to-Lifers showed up.

Riley's concerned that his officers are in
danger. Riley's concerned that all these pecple are
going to show up. Really? You heard him say, no
reagsonable department could ever put this
information out. And they made a big deal about,
Detectives, did you ever have a law that you can't

feed the homelegg? Really? Again, it's a horrible
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word, but nobody ever accused them of having an
actual law where they're going to give abortions or
not to feed the homeless. That's the absurdity of
the posts. Okay.

The fact that the posts or information from
his page were taken from the real page, or borrowed
from the real page, and we talked about it in voir
dire, that's the definition of a good parody.

Ag Anthony sits here, okay, yvou may not like
the way he looks. You may not like what he did.
Okay. Comedy is offensive. Some pecple listen to
it, some people don't. You may not like the way I
handled the case. Okay. You may not like the fact
that Mr. Proctor didn't get up and do anything.
But, pleasge, loock at the evidence, iook at the lack
of evidence. The lack of evidence in this case, I
told yvou that, and I knew I could prove it. Okay.
Not what the evidence will show, but what the
evidence won't show.

Just because he didn't testify doesn't mean
we didn't fight like hell. I think we did.

Ladies and gentlemen, at the end of the day,
I -- Anthony is asking you, put into effect these
amorphousg concepts. It's now in your hands. Stop

this behavior from the government. They can't get




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 1:17-cv-02148-DAP Doc #: 6-1 Filed: 10/18/17 286 of 320. PagelD #: 1589

286

offended when people make fun of them. There's no
law like that you're going to hear. There's no
digruption, interruption, or impairment. FPlease --
innocent. They proved nothing, let alone beyond a
reasonable doubt. Please find him not guilty.
Thank you.

THE COURT: Thank you. And now for your
final argument, on behalf of the State.

MS. WOODS: Thank you, Your Honor.

FINAL CLOSING ARGUMENT ON BEHALF OF THE STATE OF OHIO

MS. WOODS: Ladies and gentlemen of the jury,
it's been expressed once from the State and once
from the Defense attorney, but again, thank you.
Thig wasg a long, tedious process over the last
couple days with a lot of information thrown at you,
and a lot of words, and a lot of gitting around

_ where it would be easy to doze off, but you didn't.
And we greatly appreciate that from the State as
.well.

The Defense wants you to think that just
because we weren't in a state of an emergency that
they weren't interrupted, that the dispatchers
couldn't be interrupted. Ladies and gentlemen, they

were interrupted, they were taking calls about a
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~ He disrupted their ability by changing posts about

person who had created a page c¢laiming to be the
Parma Pollce Department, arguing about laws that
were put into effect.

Ladies and gentlemen, you will get to take
back with vyou State's Exhibit 10. 2And, ladies and
gentlemen of the jury, you can see it 1s the same.
It's not the content. Sure we can see the joke now,
but in the moment the dispatchers couldn't see the
joke, because there was no joke. It wasn't a widely
spread -- it wasn't a tightly held secret that this
was a Jjoke, or in amcngst friends, no. The
Defendant took action to confuse and to make this.
Ag goon ag he made the page to make it look exactly
like the Parma Police Department's page, he tock the

integrity from the Parma Police Department's page.

real crimes. He took an aggravated robbery post,
where somebody was held at knifepoint, and changed
it into.a racial claim.

Ladieg and gentlemen, he took -- when there
wag a difference, he had the word "The" up there,
which would have distinguished it, maybe not well,
but it would have distiﬁguished it. No. The
Defendant took action and made it exactly the same.

Ladieg and gentlemen, he took action, when
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people would say this is a fake site, to delete
those comments. And he would take action by saying,
Is it a legit site, when he was asked on his page,
the answér, from his own mouth, Yeah.

He wanted the people to think that was the
Parma Police Department, and so people did. And
they called, and you heard in thosge 9-1-1 calls, I
don't know who else to call, are you really doing
this? Had that been a joke, and had it been obvious
to everybody that this is a joke and that this is
funny, those calls wouldn't have come in,

So it's the Defendant's actions in creating
the exact mimicking thing with nothing to
distinguish it that is obvioug that created the
disruption. Sure it's the dispatcher's job to take
calle, but it's for somebody who needs help. And
here people are éaying, I don't know who else to
call, did you really pass this law? And yes, it is
Detective Connecr's duty to investigate crimes, but
he had to put other things on the back burner. He
told you he had three active cases that were really
high priority and nothing on those got done on that
day because he had to worry about taking down the
exact duplicate.

And sure there was a delay from the time it
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was taken down until the search warrant was
executed. As Detective Connor told you, what would
happen if they hit the wrong house?

Ladies and gentlemen, we've all seen jokes on
Facebook, and in voir dire we talked about, what do
you gee when there's something offensive, and it
wasn't the content of the post, it wasn't obvious.

Ladies and gentlemen, you're also going to
take back with you State's Exhibit No. 21. "Due to
the slow increase of the homeless population in our
city, the Parma Police Department is pleased to
announce that it will be introducing a new temporary
law." 761 comments, over a thousand sharesg, ladies
and gentlemen. This wasn't a joke among friends.
This was disseminated for the public, and the public
responded. And, therefore, because of the public's
response to his joke, he toock away the detectives
from thelr duties, he took away dispatchers from
entering warrants. Sure, it's only a few sgeconds cor
a few minutes at a time, but they all told you they
had full days planned and scheduled.

Ladies and gentlemen, he disrupted public
services. He took away their ability to do it. Had
it been obvious parody, or okvious, we wouldn't be

here. In hindsight now, we can see it's obvicusly a
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- gervices, because he knew what he was doing and he

joke, but back on March 2nd nobody was laughing,
they were busy trying to do the jobs that we, the
taxpayers, pay them to do. They're paid tec be
dispatchers and answer calls, even if it is for
something frivolous about a cat up a tree, but it is
somebody who needs help, not answering questions as
to whether Parma has passed aAlaw about homeless
people.

This could have been an easy f£ix on the part
of the Defendant, usge a different picture, do
something once he realized that it was true.
Instead, he did the exact oppogite. And, ladies and
gentlemen, because of the Defendant's actions in
creating this fake Parma Police Department Facebook
page and taking precious time from our dispatchers,
our police department, and spending time doing
things that wouldn't have needed to be done without
the Defendant's actions, we reguest and say that you

find the Defendant guilty of disrupting public

let the joke get out of hand and continued to
perpetuate the joke. 761 people don't know that
it's a joke.

Thank vyou.

THE COURT: Okay. Thank you.
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Would the lawyers approach for one moment?

MR. VICK: Yes, Your Honor.

(Thereupon, a discussion was had between

Court and Counsellat sidebér outgide the

hearing of the jury and off the record.)

THE COURT: All right.

Now, ladies and gentlemen, it is my duty to
instruct you on the law.

Members of the jury, ladies and gentlemen, at
this time you have heard the evidence and arguments
of counsel.. It now becomes my duty to inétruct you
on the law to apply to this case. The Court and the
jury have separate functions. You decide the
disputed facts, and the Court provides the
ingtructions of law. |

It is your sworn duty to accept these
instructions and to apply the law as it is given to
you. You are to apply the law as your guide
throughout your entire deliberations and apply it to
the facts, as you find the facts to be, and then
render your judgment accordingly.

This vou are required to do, independent and

apart from any notion or opinion which you may have
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ever posggessed as to what the law is or what the law
ought to be, concerning the facts in this particular
case. Therefore, you are not permitted to change
the law or to apply your own idea of what you ﬁhink
the law ought to be.

It also follows, that in strict keeping with
your oath, you refuse absolutely to be moved, swayed
or influenced by any consideration such as sympathy
for or bias or prejudice against either the State of
Ohio or the Defendant in this case.

A criminal case begins with the filing of an
indictment by the grand jury. This indictment
informs the Defendant that he or she has been
charged with a crime. The indictment may not be
congidered for any other purpose.

The plea of not guilty is a denial of the
charge and puts into issue the essential elements of
the crime or crimes charged in the indictment.

At the very outeget, the jury will understand
that the mere fact a defendant has been charged by
the grand jury of this county raises no presumption
of the guilt of the Defendant. The indictment
itgelf is gimply the means created by law for
presenting, in a formal way, a criminal charge. You

will not congider the fact that the indictment has
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been made as in any way constituting evidence of
guilt of the Defendant.

At the beginning of the trial, counsel for
the State and the Defense addressed the jurors in
opening statements. In the opening statements both
counsel outlined what they believed the evidence
would show during trial.

When the presentation of all the evidence was
completed, ccunsel for the State and counsel for the
Defendant addressed the jury in closing arguments.
In those cloging arguments, they set forth and
developed theories and conclusions which they
believe may reasconably be drawn from all the
evidence in this case.

The opening statements and closing arguments
are to assist the jury to understand and reach
conclusions on the issueé which the jury is to
decide. You are instructed that the opening
statements and cloging arguments do not congtitute
evidence in thig casge, and they will not be
considered as evidence by the jury.

The evidence does not include the grand jury
indictment, the opening statements, or closing
arguments of counsel. Further, the evidence does

not include any answers to guestions that I have
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instructed you to disregard.

You must not speculate as to why the Court
sustained an objection to any question or what the
answer to such gquestion might have been had I
permitted the witness to answer the gquestion. You
musgt not draw any inferences or speculate on the
truth of any suggestion included in a question that
wag not answered by the witness.

What then ie evidence in this case? Whenever
reference is made to evidence upon which the case is
to be decided, the jury will understand that by
evidence we mean testimony from the witnesses, the
exhibitsg admitted during trial, and any facts agreed
to by counsel.

Evidence ma? be either direct or
circumstantial, or a combination of both.

Direct evidence is testimony given by a
witness who has seen or heard the facts to which he
or she hag testified. It includes the exhibits
accepted as evidence during the trial, and any
stipulations.

Stipulationg. There were certain agreements
known as stipulations. Thesge stipulations were
reached between the State and Ehe Defendant and are

to be accepted by you as facts.
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The State of Ohio and counsel for the
Defendant do stipulate and agree that the calls
placed into dispatch are authentic and admissible
evidence. The calls were taken by several
dispatchers and are recorded in the ordinary course
of business. Detective Connor made a copy of ail
the calls received.

The State of Ohio and counsel for the
Defendant dd stipulate and agree that the records
obtained from Facebook are true and accurate copies
of the records kept in the ordinary course of
business. The State and counsel for the Defendant
do further agree and stipulate that the records
provided are admissible. The State of Ohio and
counsel for the Defendant do stipulate that Facebook
maintains in their records deleted comments and
posts for a period of time after deletion.

If a witnegs tesgtified from personal
knowledge to the commigsion of an act to be proven
or 1in order to establish a defense, this is called
direct, positive, or eyewitness evidence.

It is not always possgible to ascertain the
truth by evidence of this direct character;
therefore, the law permite the introduction and

consideration of what is called circumstantial
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evidence.

By circumstantial evidence we mean proof of
certain facts and circumstances from which the jury
may infer other connected facts which usually and
reascnably follow according to the common experience
of mankind.

It is either by a process of reasoning or as
a result of common experience fhat you may conclude
that when certain facts exist, certain other facts
usually coordinate with them. A conclusion so
deduced or drawn from a proven fact or facte is what
we refer to as an inference.

In considering the evidence in this case,
either direct or circumstantial, you may draw
inferenceg from proven facts. You are instructed,
however, that you are not permitted to base one
inference upon another inference. Each inference
must be predicated or based upon a proven fact or
set of facts. Two or more inferences may be drawn
from the same proven facts or by adding other facts
or circumstances in evidence.

Circumstantial evidence. You may consider
direct and circumstantial evidence. Direct evidence

is the testimony of one who hag actual knowledge of

a fact, such as an eyewitness. If you look outgide
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the window during the night and see snow falling,
your observation that it is snowing is direct
evidence of the fact that it snowed.

As we've just said, circumstantial evidence
is evidence which tends to prove a disputed fact by
proof of facts which have a legitimate téndency to
lead the mind to a conclusion that the fact exists.

As.an example of circumstantial evidence,
when you retire to go to bed at night, you lock
outside the window, you see the ground is clear.
When you wake up in the morning, however, you find
that the ground is covered by a blanket of snow.
Now, you did not see it snow, but from the fact that
you find a blanket of snow on the ground the next
day, you are justified in making the reasonable
inference that it snowed during the night. .Your
conclusion that it snowed during the night is
circumstantial evidence of the fact that it snowed.

The law makes no distinction between the
weight to be given to either direct or
circumstantial evidence. The law reguires only
that, after weighing all the evidence, the jury must
be convinced of the guilt of the Defendant beyond a
reasonable doubt. Circumstantial and direct

evidence inherently possess the same probative




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case: 1:17-cv-02148-DAP Doc #: 6-1 Filed: 10/18/17 298 of 320. PagelD #: 1601

298

value. In gome instances, certain factes can only be
established by circumgtantial evidence.

Evidence excluded. The evidence doeg not
include the pleadings or any statement of counsel
made during the trial, unless such statement was an
admission or agreement admitting certain facts. The
opening statements and cleosing arguments of counsel
are designed to assist you and they are not
evidence.

Evidence gtricken. Statements or answers
ordereéd gtricken, or to which the Court sustained an
objection, or which you were instructed to
disregard, are not evidence and must be.treated as
though you never heard them.

Objections and speculation. You rust not
guess why the Court sgustained the objection to any
guestion or what the answer to such question might
have been. You must not consider as evidence any

suggestion included in a question that was not

answered.

Credibility. You, the jury, are the sole
judges of the facts, of the credibility of
witnesses, and of the weight to be given to the
testimony of each witness. To weigh the evidence,

consider the credibility or believability of each
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person testifying. Apply the tests for truthfulness
which you apply in your daily lives.

To determine the credibility of a witness,
congider the interest or bias the witness has in the
outcome of the verdict; the witness's appearance,
manner, and demeancr while testifying before you;
the witnegs's candor and frankness, or lack of
candor and frankness; the consistency of the
witness's testimony with other known facts in the
casge; the witness's accuracy of memory, or
inaccuracy of memory; the witness's intelligence or
lack of intelligence; the reasonablenesgsg or
unreasgonableness of the witness's testimony; the
opportunity the witness had to see or hear or know
the truth of the facts and circumstances concerning
the things to which the witness has testified; and
any or all other facts and circumstances surrounding
the testimony which, in your judgment, would add or
detract from the credibility and weight of the
witnegs's testimeny.

Applying these tests, assign to the testimony
of each witness the weight which you determine to be
proper. You are instructed that you are not bound
to believe something to be a fact simply because it

is testified to by a witness. If vou believe from
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all the evidence that a witness is mistaken or
testifies untruthfully to a fact, you are not
required to believe the tegtimony simply because the
witness is under oath.

It is within your province as a juror to
determine, in the exercise of your honest and
impartial judgment, what testimony is worthy of
belief and what testimony is not worthy of belief.
You may believe a portion of the testimony of a
particular witness and disbelieve the rest of hig or
her testimony. You may believe all the testimony of
a particular witness, or you may disbelieve all the
testimony of a particular witness.

Ladies and gentlemen of the jury, in this
case, ag in all other cases, you must give primary
consideration to the quality of the evidence. The
quality of the evidence may or may not be the same
as the quantity of the evidence, that is, the number
of witnesses or exhibits presented in this case.

The burden of proof. Every person accused of
an offensge is presumed innocent until proven guilty
beyond a reasgonable doubt, and that burden is on the
State of Chio.

Reasonable doubt. The legislature of Ohio

has been so concerned that in a c¢riminal case [gic]
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understand the correct legal meaning of the term
reasonable doubt that it has by statute defined that
term and given to the trial court the duty of
reading that definition verbatim to the jury in a
criminal case.

Ohio Revised Code Section 2901.05 defines
reasonable doubt, and it reads as follcws: "Every
person accused of an offense is presumed innocent
until proven guilty beyond a reasonable doubt, and
the burden of proof is upon the prosecution.
Reasonable doubt is present when the jurors, after
they have carefully considered and compared all the
evidence, cannot say that they are firmly convinced
of the truth of the charge. It is a doubt based on
reagon and common sense. Reasonable doubt ig not
mere possible doubt because everything relating to
human affairs or depending on moral evidence isg open
to some possible or imaginary doubt. Proof beyond a
reasonable doubt is proof of guch character that an
ordinary person would be willing to rely and act
upon it in the most important of the pergon's own
affairs."

The Defendant does not testify. It is not
necessary that the Defendant take the witness stand

and testify in his own defense. He hasg a




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 1:17-cv-02148-DAP Doc #: 6-1 Filed: 10/18/17 302 of 320. PagelD #: 1605

302

congtitutional right not tc testify. The fact that
he did not testify must not be considered by you for
any purpose whatsoever.

Exhibits. A number of exhibits and testimony
relating to them have been introduced. First,
members of the jury, the numbering or lettering of
the exhibits that you take to the jury room may not
follow consecutively. There are several reasons for
this. Some exhibits may not have ultimately been
introduced by the party producing it, or the Court
might not have accepted the exhibit because of a
legal or preocedural reason and ruling. Do not
conjecture or attempt to draw any inference because
you do not have a particular exhibit.

Photographs. Certain photographs and
testimony related to them have been received into
evidence. You will consider whether or not these
photographs accurately depict the conditions and
objects which they purportedly fepresent. You will
determine what weight, if any, the photographs
should receive in light of all the evidence.

The indictment. Disrupting public services,
Ohio Revised Code 2909.04{(B). The Defendant,
Anthony Novak, is charged in the indictment with

disrupting public services, in violation of Ohio
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Revised Code section 2909.04.

Before you can find the Defendant guilty, you
must find beyond a reasonable doubt that on or about
the 2nd day of March, 2016, and in Cuyahoga County,
Ohio, the Defendant did knowingly use any computer,
computer gystem, computer network,
telecommunications devicé, or other electronic
device or system or the Internet so as to disrupt,
interrupt, or impair the functions of any police,

fire, educational, commercial, or governmental

operations.

Knowingly defined. A person acts knowingly,
regardless of purpose, when the person is aware that
the person's conduct will probably cause a certain
result or will probably be of a certain nature. A
person has knowledge of circumstances when the
person is aware that such circumstances probably
exist. When knowledge of the existence of a
particular fact is an element of an offense, such
knowledge is established if a persomn subjectively
believes that there ig a high probability of its
existence and fails to make ingquiry or acts with a
conscious purpose to avolid learning the fact.

Computer. "Computer" means an electronic

device that performs logical, arithmetic, and memory
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functions by the manipulation of electronic or
magnetic impulses. Computer includes, but is not
limited to, éll input, output, procesging, storage,
computer program, or communication facilitieé that
are connected, or related, in a computer system or
network to an electronic device of that nature.

Computer system. "Computer system" means a
computer and related devices, whether connected or
unconnected, including, but not limited to, data
input, output, and storage devices, data
communications links, and computer programs and data
that make the system capable of performing specified
special purpose data processging tasks.

"Computer network" means a set of related or
remotely connected computers and communication
facilities that includes more than one computer
system that has the capability to transmit among the
connected computers and communication facilities
through the use of computer facilities.

Telecommunications device.
"Telecommunications device" means any instrument,
equipment, machine, or other device that facilitates
telecommunication, including, but not limited to, a
computer, computer network, computer chip, computer

circult, scanner, telephone, cellular telephone,
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pager, personal communications device, transponder,
recelver, radio, modem, oxr device that enables the
use of a modem.

Internet. "Internet" means the international
computer network of both federal and nonfederal
interoperable packet switched data networks,
including the graphical subnetwork known as the
world wide web.

If you find that the State proved beyond a
reagonable doubt all the essential elements of the
offense of disrupting public services as charged in
the indictment, your verdict must be guilty,
according to your findings.

If you find that the State failed to prove
beyond a reasonable doubt any one of the.essential
elements of the offense of disrupting public
services as charged in the indictment, then your
verdict must be not guilty, according to your
findings.

Deliberation and admonition. The Court
reminds you. not to digcuss this case. You are
reminded also not to obtain or receive information

concerning this case from outside the courtroom, and

you must not read, listen to, or watch any source of

information relating to this case. You must report
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- to the bailiff or the Court any attempt by anyone to

discuss this case with you or in your presence. And
any violation of this order could result in serious
penalties under the law.

Motive. Proof of motive is not required.

The presence or absence of motive ig one of the
circumstances bearing upon purpose or knowledge.
Where an act is a crime, a good motive or purpose is
not a defense. |

Time. The date the offense in thig
indictment allegedly occurred hag previously been
stated. It is not nécessary that the State prove
that the offense was committed on the exact day as
charged in the indictment. It is sufficient to
prove that the offense took place on the date
reasonably near the date claimed.

Punishment. You may not discuss or consider
the subject of punishment. Your duty is confined to
the determination of the guilt or lack of guilt of
the Defendant. 1In the event you find the Defendant
guilty, the duty to determine punishment is placed,
by law, upon the Court.

Unanimous verdict. Because this is a
criminal case, the law requires that all 12 of you

be in agreement before you can consider that you
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have reached a verdict.

Verdict. You have one verdict form. 2And I'm
going to show it to you and I'm going to read it to
you, but it is self-explanatory. It states, State
of Ohio versus Anthony Novak. Disrupting Public
Services. Jury Verdict. We, the Jury in thisg case,
being duly impaneled and sworn, do find the
Defendant, Anthony Novak -- there's an asterisk, and
yoﬁ will insert in ink guilty or not guilty of
disrupting public services, a violation of
2909.04(B) of the Ohio Revised Code as charged in
the indictment.

There is a line for all 12 of you tc sign,
andlyour foreperson will sign first. And I will
explain that to you momentarily.

Jury deliberations. During your
deliberations, you will be under the control of the
bailiff. You will not be permitted to separate
without permission from the Court or the bailiff.
When you leave the jury room for a break, for lunch,
or for going home, all deliberations must cease
until every juror is back in the jury room and the
door isg closed.

At any time your deliberations are

interrupted, for example, for a break, lunch, or at
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the end of_the day, any comment concerning the case
or the status of yvour deliberations would be
improper and could prejudice the rights of either
party.

You may take breaks in the jury room area,
but you may not leave the jury room area without
prior permission from the Court. If you take a
break, all deliberations must cease until all jurors
are back in the jury room and the door is closged.

Upon your discharge for lunch or at the close
of the day, the foreperson is directed to deliver to
the bailiff all exhibits and any other papers. The
bailiff will hold them until your return.

During any break in the deliberation process,
remember that you are a member of a deliberating
jury. You may not investigate or attempt to gain
additional facts about the case in any way. It
would be improper for anyone to attempt to do so,
and may subject the juror involved to personal
penalty.

While you are deliberating, each of you
should give careful consideration to the views of
your fellow jurors present. Do not turn a deaf ear,
or without listening to their reasons or arguments,

obstinately stand on your own opinion. You should
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deliberate with the objective of reaching an
agreement, if you can do so without disturbing your
individual judgment. Each of you must decide this
case for yourself, but should do so only after
discussion and cecnsideration of the case with your
colleague jurors.

You should not hesitate to change an opinion
if you becomé convinced that it is wrong. However,
you should not surrender honest convictions in order
to be congenial or to reach a verdict solely because
of the opinion of other jurors.

Procedures in your jury room. Upon your
retirement, you will immediately proceed to select
one to be the foreman or forewoman of the jury.

That person will preside over your deliberations,
but has no greater authority or power than any other
member of the jury. The Court charges the
foreperson with the responsibility of confining the
discussions in the jury room to the law and the
evidence in this case.

Additionally, it is his or her responsibility
to see that each member of the jury is permitted to
express‘his or her opinion and enter fully into
digcussion with all other members.

The foreperson is also charged with the task
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of returning to the courtroom all of the exhibits,

the completed verdict form, and any written

communications between the Court and the jury.

Algo, if you receive the answer to a question
in writing from the Court, be certain that you save
the question and the answer and return it to the
bailiff when your deliberations are concluded.

Yéur deliberations. You must not be
influenced by any consideration of sympathy or
prejudice. It is your duty to carefully weigh the
evidence, decide all disputed gquestions of fact,
apply the instructions of the Court to your
findings, and give your verdict accordingly. 1In
fulfilling your duty, your efforts must be to arrive
at a just verdict. Consider all the evidence and
make your findings wifh intelligence and
impartiality, and without sympathy, bias, or
prejudice, so that the State of Ohic and the
Defendant will both feel that their case was fairly
and impartially tried.

If, during the course of this trial, the
Court said ér did anything that you consider aﬁ
indication of my view on this case, you are
ingtructed to disregard it during your

deliberations. This case is solely yours to decide.
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If you have a question about these
instructions -- and I will tell you now, these
instructions are going back with you. 8o what I
have just read to you is going with you. You just
are not permitted to use it as scratch paper, a note
pad, crumble it up. It has to come back to me in
the same way as it goes with you. Okay. So they‘
are going with you.

So if you have a question about these
instructions, it should be disgscussed first in the
privacy of your jury room. If you disagree as to
the meaning of these instructions, it may be
possible under certain conditions to review those
matters by a request to the Court.

If you desire to address any communication to
the Court, you must reduce it to writing and have it
signed by the foreman. The guestion will usually be
answered in open court. If answered in writing,
save the question and answer with the evidence.

After you have reached a verdict, you will
contact this room through the bailiff, and your
verdict will be read in open court. This Court has
a two-buzz system. One buzz means you have a
question, and two buzzes meang you have a verdict.

And I am sure you figured out where that buzzer is.
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THE JURY: Uh-huh.

THE COURT: Yes. Okay. Please know that
whether you have a question or a verdict, the Court
is required to contact the attorneys and/or the
court reporter, so there may be a brief delay.

Now my remarks are to our alternate jurozr.
On behalf of all of us involved, we all want to
thank you so much for your diligence throughout this
entire case. And since all of our jurors have been
able to attend court regularly and are here with us
today, you will be excused; sort of. So what that
means is that while the jury is deliberating, you
will be on the fourth floor. And as soon asg a
verdict is rendered, you will be permitted to come
back and be in court for the reading of that
verdict.

So you will be on the schedule for this jury,
and don't worry because we know you're down there,
so you won't be forgotten. But, again, we all want
to thank you so much for your faithful
participation. And T have to still advise you that
you are to refrain from any discussion of this case
and from expressing any opinions that you might have
relative to the merits of this case until a verdict

cf the jury has been returned in open court.
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So, again, we want to thank you so much.

All right. Jurors, when you get to the jury
room, “you will find that you have all the exhibits
with yoﬁ, and those are the ones that have been
actually admitted into evidence. You will also have
with you the verdict form. You will not be given
any others during your deliberations.

I have outlined the essential elements of the
offense charged in this indictment. I could not
include all the law in any single part of these
instructions. You must consider each part in the
light of and in harmony with all the instructions.

If you find that the State has proved beyond
a reasonable doﬁbt all the essential elements of the
offense that has been described, then you must find
the Defendant guilty of the offense charged,
according to your findings.

If after considering all the evidence you
find that the State failed to prove beyond a
reasonable doubt any one or more of the essential
elements of the offense charged, then your verdict
must be not guilty of such offense, according to
your findings.

Ladies and gentlemen of the jury, after your

verdict is returned and you are discharged as jurors
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in this case, you may digcuss it with anyone.
However, whether or not you do so is a matter of
your own personal preference.

After you have reached a verdict, each of you
will sign the verdict form that agrees with your
findings. Then you will contact the Court through
the bailiff. At that time, you will be brought back
into court and I will read your verdict.

Ladies and gentlemen, you are here for one

purpose and one purpose only, and that is to

ascertain the truth, the whole truth, and nothing

but the truth in this case as nearly as the truth in
human affairs can be found.

The law in constituting a jury of 12 jurors
contemplates that each and every one of you shall
give your individual consideration to and judgment
upon the evidence. The rules of law which are

explained to you in these instructions are binding

upon the individual conscience and judgment of each

member of the jury.

You should have in mind two propositions of
equal importance. First, the laws are enacted for
the benefit of all members of organized society, and
when a jury is convinced beyond a reasonable doubt

of a Defendant's guilt, the jury should so say in
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its verdict. And second, no defendant should be
convicted of a crime when the jury ig not convinced
of such defendant's guilt beyond a reasonable doubt.

Having carefully weighed all the evidence in
this case and applied the law as stated in these
instructions, let your verdict be fair and
impartial, thus assuring that you have been mindful
of your oath to well and truly try and true
deliverance make between the State of Ohio and the
Defendant in this case.

This case is now in your hands for a verdict.

All rise for the jury.

(Thereupon, the jury retired to
consider its verdict.)

THE COURT: All right. 8o if you can just
collect the exhibits -- you have all of them
collected?

MS. WOODS: They're all collected, Your
Honor.

THE COURT: Did you review them? And make
sure all the exhibite that are prepared to go to the
jury are those that have been admitted?

MR. VICK: Yes.
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THE COURT: You both have reviewed them?

MS. WCODS: Yes, your Henor.

THE COURT: All right. So I am now going to
have you just review the instructiong that I just
read to them, and that will go back as well.

All right.

Sc.I'm going to have my bailiff then take
those exhibits back. What about the CD?

MS. WOODS: I do have a laptop, I have to go
and get it, that is totally clean. If you're aware,
there are no programs on it, it does not have |
Internet capability.

MR. VICK: That's fine.

THE COURT: All right. We can go off the
record.

(Thereupon, a recess was taken.)

THE COURT: Okay. Both sides have read
through the instructions and no one has any changes,
deletions or additionsg, so those will be going back
to the jury now, too. Thank you.

MR. VICK: Okay. Thank you, Judge.

(Thereupon, a recess was taken.)
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THE COURT: All rise for the jury.

All right. You may be seated.

All right. We are back on the record in the
cagse of State of Ohic versus Anthony_Novak.

It's been brought to my attention that the
jury has reached a verdict. Is that correct?

A JUROR: Correct.

A JUROR: Yes, Your Honor.

THE COURT: Will the foreperson please hand
to m? bailiff the vérdict forms.

All right. Will the Defendant please rise.

State of Chio versus Anthony Novak,
Disrupting Public Services, Jury Verdict. We, the
Jury in this case, being duly impaneled and sworn,
do find the Defendant, Anthony Novak, not guilty of
disrupting public services, in violation of
2909.04(B) of the Ohio Revised Code as charged in
the indictment.

And it is signed by all 12 members of the
jury, with the forepergon signing first.

All right. BAnything further on behalf of the
State oxr the Defense?

MS. WOODS: Nothing on behalf of the State,

Your Heonor.
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polled?

chooge.,

to go.

Jury?

THE COURT: And do you wish to have the jury

MS

. WOODS: No, Your Honor, we do not.

THE COURT: Okay. Ladies and gentlemen, thisg

Al

now concludes your service in this case. You are

free to discues this case with whomever you shall

I am going to excuse you at this time and

ask that you go back to your jury deliberation room

and I will be in with you momentarily.

1 rise for the jury.

(Thereupon, the jury was excused.)

THE COURT: All right. You may be seated.

Okay. 1Is there anything anyone else needs to

MS.

put on the record?

WOODS: Nething on behalf of the State,

Your Honor.

THE CCURT: All right. You are now,

MR .

Mr. Novak, discharged of this case and you are free

VICK: Thank you, Your Honor.

THE COURT: Okay.

MS.

WOODS: Your Honor, may we talk to the
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THE COURT:

If you wish to. I mean, it's

sort of late, so I'll see. I'm only going to talk

to them very briefly, just to let them know what to

do next. But I'll check, if you want to wait

around.

(Thereupon, proceedings were concluded.)
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